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Introduction  
1.

Women With Disabilities Australia (WWDA)1 thanks the Attorney‑General's Department for the
opportunity to contribute feedback in response to the Australian Government’s Draft Sixth Periodic
Report under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT).

2.

WWDA is the national, non-government Disabled People’s Organisation (DPO)2 for women and girls
with all types of disability in Australia. WWDA operates as a transnational rights based organisation
and is run by women with disability, for women and girls with disability. WWDA also works with
partners and allies3 who share our commitment. WWDA’s work is grounded in a rights framework
which links gender and disability issues to a full range of civil, political, economic, social and cultural
rights. Representing more than two million disabled women and girls in Australia, WWDA is nationally
and internationally recognised for our leadership in advancing the human rights of women and girls
with disability. Strengthening the promotion and protection of the rights of women and girls with
disability is at the foundation of WWDA’s work.4

3.

This brief Submission from WWDA does not endeavour to respond to all the issues detailed in the
Australian Government’s Draft Sixth Periodic Report to CAT (the Draft Report). Rather, this
Submission from WWDA aims to highlight just some key issue areas for consideration by the
Attorney‑General's Department for the purposes of finalising the Draft Report. In addition, WWDA
would welcome the opportunity to provide more specific information through a key stakeholder
interview if useful, as well as through further consultation opportunities should they arise.
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Violence  Against  Women  
4.

Whilst the Draft Sixth Periodic Report acknowledges the Australian Government’s efforts to address
violence against women, the report appears to primarily focus on two ‘types’ of violence against
women (sexual violence/assault and ‘domestic/family violence’). What emerges from the Draft Report
is an apparent underlying assumption that ‘violence against women’ means ‘domestic and family
violence and/or sexual violence/assault’ and vice-versa.

5.

Conceptualising ‘violence against women’ principally as ‘domestic/family violence’ and and/or
‘sexual violence/sexual assault’, conceals (and renders invisible), structural and institutional forms of
gender-based violence related to law, the state and culture that women and girls with disability (and
other marginalised groups of women) not only experience, but are more at risk of 5 – such as forced
sterilisation, forced abortion, forced contraception, denial of legal capacity, forced treatment,
restrictive practices, seclusion, restraint, indefinite detention, and forced and coerced marriage.6 In
addition, it also excludes many of the settings and spaces in which women and girls with disability
(and others) experience, and are at risk of violence (including for eg: prisons, segregated settings,
detention centres, and other forms of institutional settings).

6.

In this context, it is regrettable that the Draft Report focuses on narrow concepts of ‘violence against
women’ which do not reflect contemporary understandings of what constitutes violence against
women nor the complexity of the myriad of forms it takes, and the vast settings and contexts in which
it occurs.

7.

For example, in 2017, in its revised General Recommendation on ‘Gender-based Violence Against
Women’7 the United Nations Committee on the Elimination of Discrimination against Women,
recognised the need to provide more detailed authoritative guidance to States parties in order to
accelerate the elimination of all forms of gender-based violence against women. In so doing, the
Committee clarified that:
“gender-based violence against women, whether committed by States,
intergovernmental organisations or non-state actors, including private persons and
armed groups, remains pervasive in all countries of the world, with high levels of
impunity. It manifests in a continuum of multiple, interrelated and recurring forms, in
a range of settings, from private to public, including technology-mediated settings
and in the contemporary globalized world it transcends national boundaries.”

8.

Furthermore, the CEDAW Committee made explicit that:
Violations of women’s sexual and reproductive health and rights, such as
forced sterilizations, forced abortion, forced pregnancy, criminalisation of
abortion, denial or delay of safe abortion and post-abortion care, forced
continuation of pregnancy, abuse and mistreatment of women and girls
seeking sexual and reproductive health information, goods and services, are
forms of gender-based violence that, depending on the circumstances, may
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amount to torture or cruel, inhuman or degrading treatment. 8 [emphasis added]

9.

In this context, and bearing in mind that Australia is a party to the Convention on the Elimination of
All Forms of Discrimination against Women ([1983] ATS 9), the Draft Report could be strengthened
by clearly acknowledging the need for Australia to improve its efforts to address all forms of violence
against women, particularly egregious forms of gender-based violence that are recognised to
disproportionately affect marginalised cohorts of women and girls (including for eg: women and girls
with disability; women from CALD backgrounds; Aboriginal and Torres Strait Islander women; women
in prisons; and so on).9

10.

The Draft Report articulates that:
“the Personal Safety Survey (PSS) is a national survey conducted by the Australian
Bureau of Statistics (ABS). The PSS collects detailed information from men and
women about the nature of violence experienced since the age of 15……The PSS is
the most comprehensive prevalence data source available in Australia.”

11.

Although the PSS is “the most comprehensive prevalence data source available in Australia”, it is
widely recognised that the PSS has significant methodological restrictions and limitations. For
example, the PSS systematically excludes people with disability living in institutional settings (i.e. not
in a private home), and those who live in remote areas, where Aboriginal and Torres Strait Islander
people with disability are over-represented.10 The PSS data collection methods do not involve
inclusive research practices. The PSS is performed by an interviewer and a specific requirement of
the survey is that all interviews are conducted alone in a private setting. Interpreters and support
persons are excluded, and where a respondent requires the assistance of another person to
communicate with the interviewer, the interview is not conducted.11 These methodological
restrictions mean that the PSS not only misses (and excludes) a very significant proportion of people
with disability, but it also means that reported data from the PSS relating to women with disability is
inherently misleading.

12.

The Draft Report could be strengthened by acknowledging these methodological limitations of the
PSS, which have significant ramifications in relation to addressing the epidemic that is violence
against women and girls with disability. In addition, the Draft Report could be enhanced by providing
information on how the Australian Government intends to ensure that data on all forms of violence
against women (including women with disability) will be collected and disaggregated.

13.

The Draft Report makes no mention of the Senate Inquiry into Violence, abuse and neglect against
people with disability in institutional and residential settings.12 This Inquiry found that violence and
abuse against people with disability – (particularly women and girls with disability)13 is an ‘epidemic’
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in Australia - not limited to ‘institutional settings’ but so prolific and systemic that a Royal
Commission14 is urgently warranted.15
14.

In March 2017, the Australian Government provided its formal response16 to the Report of the Senate
Inquiry, ruling out the need for a Royal Commission, arguing that the NDIS Quality and Safeguards
Framework17 and Commission18 will “protect the rights of people with disability”.19 However, at full
scheme in 2020, the NDIS Quality and Safeguards Commission will oversee safeguards for 460,000
NDIS participants20 which equates to less than 10% of the Australian population of people with
disability. Whilst the NDIS Quality and Safeguards Commission is an important mechanism in efforts
to address violence against people with disability, it clearly will not – and cannot – address the myriad
of forms of violence perpetrated against women and girls with disability, including the vast settings
and contexts in which such violence occurs.

15.

In May 2017 more than 120 Australian academics signed an open letter urging the Prime Minister to
establish a Royal Commission into Violence against People with Disability.21 In May 2017, a Civil
Society Statement22 co-ordinated by Disabled People’s Organisations Australia (DPOA),23 and
endorsed (within one week) by 163 civil society organisations and almost 400 individuals - was issued
to Prime Minister calling for a Royal Commission into Violence and Abuse against People with
Disability.24

16.

Many of the human rights treaty bodies have consistently called on successive Australian
Governments to address all forms of violence against people with disability, including urgent and
specific recommendations to address the epidemic that is violence against women and girls with
disability.

17.

The Committee on Economic, Social and Cultural Rights in its 2017 review of Australia’s fifth periodic
report25 under the International Covenant on Economic, Social and Cultural Rights (ICESCR)
specifically recommended that:
“The State party fully implement the recommendations put forward in the inquiry
report by the Senate Community Affairs References Committee into violence, abuse
and neglect against people with disability in institutional and residential settings
(2015), including the creation of a Royal Commission to inquire into violence and
abuse against people with disabilities.” 26 [emphasis added]

18.

In its List of Issues prior to the submission of the combined second and third periodic reports of
Australia

27

(released in late 2017), the Committee on the Rights of Persons with Disabilities, has

specifically requested the Australian Government to:
Please provide information on measures taken to implement the recommendations of
the Senate Community Affairs References Committee’s 2016 report, “Violence,
abuse and neglect against people with disability in institutional and residential
settings”, in particular its recommendation to establish a Royal Commission into
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violence, abuse and neglect of people with disability (recommendation 1). [emphasis
added]
Please provide information on how public programmes and policies on the prevention
of gender-based violence, especially the National Plan to Reduce Violence against
Women and their Children (2010-2022), recognize and address all of the various
forms of violence perpetrated against women and girls with disabilities,
including in institutions and residential settings and with respect to their sexual and
reproductive health rights. Please also provide information about the resources
allocated and the steps taken to improve support and services to women with
disabilities who experience or are at risk of violence and sexual abuse. [emphasis
added]
19.

Similarly, the review undertaken in 2017 by the Human Rights Committee on Australia’s compliance
with the International Covenant on Civil and Political Rights (ICCPR),28 and the 2018 review of
Australia’s compliance under the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)29 both resulted in strong recommendations to the Australian Government on the
urgent need to address all forms of violence against women and girls with disability.

20.

The Draft Report could be therefore strengthened by acknowledging the Senate Inquiry into Violence,
abuse and neglect against people with disability in institutional and residential settings, including
information on current and intended work by the Australian Government to address the
recommendations stemming from the Inquiry Report. Additionally, despite the fact that the current
Australian Government does not consider that a Royal Commission is needed, the Draft Report would
be enhanced by acknowledging the strong recommendations by civil society and human rights treaty
bodies and UN special procedures,30 for a Royal Commission into all Forms of Violence against
People with Disability.

Sterilisation  
21.

WWDA is deeply concerned about the way the Australian Government has sought to address the
issue of sterilisation in the Draft Report. The Draft Report states, in part that:
“The Australian Government is committed to respecting the rights of all persons to
physical integrity and reproductive rights……………………The regulation of
sterilisation of adults with disability is primarily a state and territory issue.”31

22.

For more than 13 years, United Nations treaty monitoring bodies, the UN General Assembly, UN
Special Procedures and international medical bodies
33

sterilisation

32

have categorically confirmed that forced

of children (and of adult women with disability without their prior, full and informed

consent) is a clear breach of some of the most fundamental human rights – including the right to
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bodily integrity; the right to freedom from violence; the right to privacy; the right to equality before the
law; and the right to freedom from torture and other cruel, inhuman or degrading treatment or
punishment. Forced sterilisation is recognised as a particularly egregious form of gender-based
violence that has no place in a civilized world.34
23.

For over a decade, several of the treaty monitoring bodies have made it clear that the Australian
Government must act to develop and enact national, uniform and legally enforceable legislation
prohibiting the sterilisation of children, and the sterilisation of adults with disability in the absence of
their prior, fully informed and free consent.

24.

In addition, the treaty monitoring bodies have continued to express concern that the Australian
Government continues to consider forced sterilisation of women and girls with disability as a matter
for state governments to regulate. They have clarified that decentralising government power through
devolution or delegation does not negate the obligation on a State party to enact national legislation
that is applicable throughout its jurisdiction.35

25.

To date, Australia’s response36 to these recommendations has retained the focus on regulation and
non-binding guidelines rather than prohibition. Australian Governments remain of the view that it is
an acceptable practice to sterilise children and adults with disability, provided that they ‘lack capacity’
and that the procedure is in their ‘best interest’, as determined by a third party.37

26.

The Committee Against Torture last reviewed Australia’s compliance with the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, in 2014 at its 53rd
session.38 The Committee was unequivocal in its determination of forced sterilisation as a form of
torture, and expressly re-iterated the recommendation of several other treaty monitoring bodies that
Australia:
“enact uniform national legislation prohibiting, except where there is a serious threat
to life or health, the use of sterilisation without the prior, free and informed consent
of the person concerned, and that it ensure that, once adopted, this legislation is
effectively applied”. 39

27.

More recent reviews by UN treaty monitoring bodies, of Australia’s compliance under a number of
the human rights treaties to which Australia is a party, have continued to re-iterate the urgent need
for the Australian Government to develop national legislation to prohibit (rather than “regulate”)
involuntary sterilisation.

28.

The 2018 review by the Committee on the Elimination of All Forms of Discrimination against Women
of Australia’s compliance under the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW)40 made strong recommendations in relation to forced sterilisation:
“Abolish the practice of non-consensual administration of contraceptives, abortion
and sterilization of women and girls with disabilities, and develop and enforce strict
8

guidelines on sexual and reproductive health rights of women and girls with
disabilities who are unable to consent.” 41
29.

In 2017, the Human Rights Committee in reviewing Australia’s compliance with the International
Covenant on Civil and Political Rights (ICCPR),42 expressed its concern about the compatibility of the
practice of involuntary non-therapeutic sterilisation of women and girls with intellectual disabilities
and/or cognitive impairments with the provisions of the Covenant, particularly those concerning the
prohibition against cruel, inhuman and degrading treatment, the right to privacy and equality before
the law (arts. 2, 7, 17, 24 and 26). The Human Rights Committee subsequently recommended that:
“The State party should abolish the practice of involuntary non-therapeutic
sterilization of women and girls with intellectual disabilities and/or cognitive
impairments.” 43

30.

The Committee on Economic, Social and Cultural Rights in its 2017 review of Australia’s fifth periodic
report44 under the International Covenant on Economic, Social and Cultural Rights (ICESCR)
specifically recommended that the State Party:
“Repeal all legislation that authorizes medical intervention without the free, prior and
informed consent of the persons with disabilities concerned, abolishing the use of
restraint and the enforced administration of intrusive and irreversible treatments. In
that regard, the State party is encouraged to take into account the 2013 report of the
Senate Community Affairs References Committee entitled “Involuntary or coerced
sterilisation of people with disabilities in Australia”. 45

31.

And, in its List of Issues prior to the submission of the combined second and third periodic reports
of Australia46 in relation to its compliance with the Convention on the Rights of Persons with
Disabilities (CRPD) (released in late 2017), the Committee on the Rights of Persons with Disabilities,
has specifically requested the Australian Government to:
Please provide information on the measures taken to harmonize the legal frameworks
at the national, state and territory levels that, in the absence of the free, prior and
informed consent of the person concerned, prohibit the following:
(a) Sterilization of children and adults with disabilities;
(b) Administration of unnecessary medical interventions, with particular attention to
an individual’s sexual and reproductive health and to people born with variations of
sex characteristics.

32.

Australia is a party to seven core international human rights treaties, all of which create obligations
to promote the rights of people with disability. Together, these seven international human rights
treaties provide a comprehensive framework to delineate the respective obligations and
responsibilities of governments and other duty-bearers to create a holistic framework of rights
promotion and rights protection (including redress for rights violations) for people with disability.47 As
a party to these treaties, Australia has chosen to be bound by the treaty requirements, and has an
international obligation to ‘give good faith effect to their terms’48 and implement the treaty provisions
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through its domestic laws and policies. As highlighted by Emeritus Professor Shearer during the 2013
Senate Inquiry into Involuntary or coerced sterilisation of people with disabilities in Australia:
“Australia's domestic laws should not depart from the views and recommendations
of United Nations committees and officials without sound and compelling policy
reasons.” 49
33.

It is clear that the Australian Government’s approach to the issue of forced sterilisation is not only
inconsistent with the human rights treaties to which Australia is a party, but continues to ignore the
multitude of recommendations stemming from many UN mechanisms, international medical bodies,
civil society, and most importantly, the expressed views from those who forced sterilisation affects
the most – women and girls with disability.

34.

It is now obvious that the Australian Government should act to authorise national, uniform and legally
enforceable legislation prohibiting the sterilisation of children, and the sterilisation of adults in the
absence of their prior, fully informed and free consent. In this context, the Australian Government’s
Draft Sixth Periodic Report, would be significantly strengthened and much more authentic, if it
acknowledged these strong recommendations, and made a clear statement as to how the Australian
Government will work to address these recommendations at a national level. Women and girls with
disability deserve nothing less.
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