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1.

Women With Disabilities Australia (WWDA) thanks the CRPD Committee for the opportunity to contribute
th
this brief submission to the Committee’s 9 session half day of general discussion on women and girls with
disabilities. Strengthening the protection of human rights of women and girls with disabilities in Australia is a
2
key priority of WWDA. Our work is grounded in a rights based framework which links gender and disability
issues to a full range of civil, political, economic, social and cultural rights.

2.

As a member State of the United Nations, and as a party to a number of human rights conventions and
instruments which create obligations in relation to gender equality and to disability rights, Australia has
committed to take all appropriate measures, including focused, gender-specific measures to ensure that
3
disabled women and girls experience full and effective enjoyment of their human rights. However, women
and girls with disabilities in Australia have failed to benefit from these provisions in international human
rights law. Instead, systemic prejudice and discrimination against women and girls with disabilities continues
to result in widespread denial, and violation of, their human rights and fundamental freedoms.

The right to freedom from torture or cruel, inhuman or degrading treatment or punishment: Forced and
Coerced Sterilisation of Girls and Women with Disabilities
3.

For more than twenty years, women with disabilities and their allies have been asking successive Australian
Governments to show national leadership and undertake wide ranging reforms to stop the
forced/involuntary and coerced sterilisation of women and girls with disabilities. These recommendations to
the Australian Government for action have been echoed, supported and re-iterated by several international
4
human rights treaty monitoring bodies since 2005.

4.

Forced/involuntary sterilisation – that is, sterilisation in the absence of the free and informed consent of the
5
individual concerned - is an act of violence, a form of social control, and a clear and documented violation of
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the right to be free from torture and other cruel, inhuman, or degrading treatment or punishment.
The
UN Special Rapporteur on Torture has clarified that sterilisation in this context includes instances in which
sterilisation has been authorised by a third party, such as a parent or legal guardian, without the individual’s
9 10
consent.
5.

Under current laws, for children and adults who have an impaired capacity to consent and are unable to
make an independent decision about whether to undergo a sterilisation procedure, Australian laws provide
for authorisation by a court or guardianship tribunal. According to the Australian Government, these laws are
‘designed to protect the rights of those involved and to ensure procedures are authorised only where they
11
are in the person's best interests’. The Australian Government has to date, argued that it: “considers that
the ‘best interests’ test as articulated and applied in Australia is consistent with Australia’s international
12
obligations.” However, the Committee on the Rights of the Child (CRC) has made it clear that the principle
of the ‘best interests of the child’ cannot be used to justify practices which conflict with the child’s human
dignity and right to physical integrity:
“The Committee emphasizes that the interpretation of a child’s best interests must be consistent with
the whole Convention, including the obligation to protect children from all forms of violence. It
cannot be used to justify practices, including corporal punishment and other forms of cruel or
degrading punishment, which conflict with the child’s human dignity and right to physical integrity.
An adult’s judgment of a child’s best interests cannot override the obligation to respect all the child’s
13
rights under the Convention.”

6.

Successive Australian Governments have shown scant regard for the strong and consistent recommendations
from United Nations Treaty bodies to ‘‘enact national legislation prohibiting, except where there is a serious
threat to life or health, the use of sterilisation of girls, regardless of whether they have a disability, and of
14
adult women with disabilities in the absence of their fully informed and free consent.’

7.

WWDA, consistent with a number of UN treaty monitoring bodies and special procedures, calls on the
Australian Government to: a) prohibit by law, the sterilisation of girls, regardless of whether they have a
disability, and of adult women with disabilities in the absence of their fully informed and free consent; b)
develop policies and programs that enable disabled women and girls to realise their human rights on an
equal basis as others; c) promptly and impartially investigate, prosecute and punish all instances of forced
sterilisation; and d) provide adequate redress and compensation, including rehabilitation, to all women and
girls with disabilities who have been forcibly sterilised.

The right to freedom from torture or cruel, inhuman or degrading treatment or punishment: Forced
Electroshock, Seclusion, Restraint & Forced Psychiatric Interventions
8.

Women and girls with disabilities in Australia continue to be subjected to multiple forms and varying degrees
of ‘deprivation of liberty’ and are subjected to unregulated or under-regulated restrictive interventions and
15 16
practices.
This is particularly the case for women and girls with intellectual and/or cognitive disabilities,
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developmental disabilities and those with psychosocial disabilities. Such practices are often imposed as a
means of coercion, discipline, convenience, or retaliation by staff, family members or others providing
18
support. These practices are not limited to institutions such as group homes, but also occur in educational
settings (such as schools), hospitals, residential aged care facilities and other types of institutions (such as
hostels, boarding houses, psychiatric/mental health community care facilities, prisons, supported residential
facilities).
9.

All Australian states and territories have provisions for the ‘treatment’ of people with mental illnesses
19
without consent. Legislation typically allows for involuntary admission to hospital and, in most jurisdictions,
pharmacological or other treatments without consent. Data on the use of Electroconvulsive therapy (ECT) on
involuntary persons in Australia is difficult to source, however, where it is available, indicates that three times
20
more women than men are subject to the practice. Medicare statistics for 2007-2008 record 203 ECT
21
treatments on children younger than 14 - including 55 aged four and younger. Certain legislation in
Australia currently allows for children to undergo ECT provided they, or their parent or guardian have given
22
informed consent.

10. The UN Special Rapporteur on Torture has clarified that ‘the discriminatory character of forced psychiatric
interventions, when committed against persons with psychosocial disabilities, satisfies both intent and
23
purpose required under Article 1 of the Convention against Torture’. In 2009, the United Nations Special
Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and
mental health, made it clear that policies and legislation sanctioning non-consensual treatments lacking
therapeutic purpose or aimed at correcting or alleviating a disability, including sterilizations, abortions,
electro-convulsive therapy and unnecessarily invasive psychotropic therapy, violate the right to physical and
24
mental integrity and may constitute torture and ill-treatment.

The right to freedom from exploitation, violence and abuse: Violence Against Girls and Women with
Disabilities
11. Women and girls with disabilities experience alarmingly high rates of all forms of violence, exploitation and
abuse from a range of perpetrators yet remain largely excluded from violence prevention legislation, policies,
services and supports. They continue to be assaulted, raped and abused at a rate of at least two times
greater than other women, and are at greater risk of severe forms of intimate partner and other forms of
violence. More than 70% of women with a wide variety of disabilities have been victims of violent sexual
25
encounters at some time in their lives. Women and girls with disabilities who live in institutions are at
particular and significant risk of violence. The overwhelming majority of perpetrators of sexual abuse of
disabled girls and women in institutions are male caregivers, a significant portion of whom are paid service
26
providers who commit their crimes in disability service settings, and other forms of institutional settings.
Compared to non-disabled women, women with disabilities experience violence at significantly higher rates,
more frequently, for longer, in more ways, and by more perpetrators, yet programs and services for this
group either do not exist or are extremely limited.
12. The Australian Government concedes that violence against women with disabilities in Australia is
‘widespread’, that women with disabilities, particularly intellectual disabilities, are extraordinarily vulnerable
17

In Australia the definition of seclusion is both legislated and policy driven. Seclusion can be understood as ‘the confinement of a person alone at any hour of the day or
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to violence and abuse, and that disabled women experience significant barriers in accessing domestic
27
violence services and support. Yet successive Australian Governments have shown little interest in, and
taken minimal action to address violence against women and girls with disabilities. There have been, and
remain, significant systemic failures in legislation, regulatory frameworks, policy, administrative procedures,
availability and accessibility of services and support, to prevent and address violence against women and girls
with disabilities.
13. It is widely acknowledged that Indigenous Australians have rates of ill-health and disability substantially
28
higher than other Australians. Australian Bureau of Statistics data shows that nationally, 50% of Indigenous
Australians aged 15 years and over have a disability or long-term health condition. Over half are female
29
30
(51%). Indigenous women are 35 times more likely to suffer family violence and sustain serious injury
requiring hospitalisation, and 10 times more likely to die due to family violence, than non-Indigenous
31
women.
14. Human rights treaty monitoring bodies and special procedures have urged States Parties to address all forms
32
of violence against women and girls with disabilities. In 2010, the CEDAW Committee made very strong
recommendations regarding the need for urgent action by Australian governments to address the abuse and
33
violence experienced by women with disabilities living in institutions or supported accommodation. Yet
violence against women and girls with disabilities in institutions remains largely outside the increasing public
debate and policy responses to violence against women.

The right to found a family and to reproductive freedom: Removal of Children from Disabled Mothers
15. Although the right to ‘found a family’ and to ‘reproductive freedom’ is clearly articulated in a number of
34
international human rights instruments to which Australia is a party, for many women with disabilities in
Australia, such fundamental human rights are not realisable. Instead, women with disabilities remain
35
discouraged or denied the opportunity, to bear and raise children. They have been, and continue to be
perceived as asexual, dependent, recipients of care rather than care-givers, and generally incapable of
36
looking after children. Alternatively, women with intellectual disabilities in particular may be regarded as
overly sexual, creating a fear of profligacy and the reproduction of disabled babies, often a justification for
37
their sterilisation. These perceptions, although very different, often result in women with disabilities being
denied the right to participate in decision-making processes that affect their lives. According to the UN
Special Rapporteur on Violence Against Women, ‘athough society’s fear that women with disabilities will
produce so-called “defective” children is for the most part groundless, such erroneous concerns have resulted
38
in discrimination against women with disabilities from having children.’
16. Australia has a history of removing children from their natural parents based on the personal characteristic of
the parents, such as indigenous background or marital status. In Australia today, a parent with a disability is
39
up to ten times more likely than other parents to have a child removed from their care. Courts and child
protection authorities are removing children from their parents on the basis of the parent’s disability rather
27

In Frohmader, C. (2011) Op Cit.
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35
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Ibid.
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actual neglect or abuse. A parent’s capacity to parent his or her child, even with full community support is not
40
properly assessed.
17. In Australia, the denial of the right to reproductive freedom and the right to found and maintain a family
takes many forms for women with disabilities, including for example: systematic exclusion from
comprehensive reproductive and sexual health education and care, limited voluntary contraceptive choices, a
focus on menstrual suppression and control, poorly managed pregnancy and birth, involuntary abortion,
forced sterilisation, and the denial of rights to parenting. Disabled women experience a range of restrictions
to realising their right to found and raise a family. These economic, social and environmental barriers and
restrictions are many, varied, and entrenched – yet remain largely ignored in Australian family related
41
research. The UN Special Rapporteur on Violence Against Women has recently reported that ‘research
shows that no group has ever been as severely restricted, or negatively treated, in respect of their
42
reproductive rights, as women with disabilities.’

The right to the enjoyment of the highest attainable standard of physical and mental health: Inadequate
and Inequitable Access to Healthcare
18. Women with disabilities in Australia not only represent one of the groups with the highest risk of poor health,
but also experience socioeconomic disadvantage, social isolation, multiple forms of discrimination, poor
access to services and inadequate health care. For many women and girls with disabilities, the services and
programs they require to realise their right to health are simply not available to them. For example, support
for choices and services in menstrual management, contraception, abortion, sexual health management,
pregnancy, birth, parenting and menopause remain inappropriate, absent or inaccessible. In many areas of
Australia, breast and cervical cancer screening services are not available to women with disabilities, despite
the fact that breast cancer is one of the most common cancers for females in Australia and one of the leading
43
causes of death from cancer in females. Women and girls with disabilities experience direct human rights
violations that result in ill-health; experience significant disadvantage in the social determinants necessary for
health; and are largely absent in the health promotion agenda.
19. Women with disabilities spend more of their income on medical care and health related expenses than men
44
with disabilities. Women with disabilities between the ages of 18 and 44 have almost 2.5 times the yearly
health care expenditures of women who are not disabled. Women with disabilities between the ages of 45
45
and 64 have more than three times the average yearly expenditures of their non-disabled counterparts.
20. In its 2006 Concluding Observations [Australia], the CEDAW Committee expressed its regret at the absence of
sufficient information and data on women with disabilities in Australia’s combined fourth and fifth periodic
report. The Committee also expressed its concern at the lack of access to healthcare for women with
disabilities, and called on the Australian Government to develop the necessary infrastructure to ensure that
46
disabled women have access to all health services. Yet in 2013, the situation remains largely unchanged
Successive Australian governments have to date, failed consistently in their obligations to respect, protect,
and fulfil the rights of women with disabilities, and in doing so, have denied women with disabilities the
freedoms and the entitlements for health.

The right to work: Discrimination in Employment
21. Women with disabilities in Australia are significantly disadvantaged in employment in relation to access to
jobs, in regard to remuneration for the work they perform, and in the types of jobs they gain. Working-age
women with disabilities who are in the labour force are half as likely to find full-time employment (20%) as
men with disabilities (42%); twice as likely to be in part-time employment (24%) as men with disabilities
40
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(12%); and regardless of full-time or part-time status, are likely to be in lower paid jobs than men with
47
disabilities.
22. In 2009 the Parliament of the Commonwealth of Australia undertook a national inquiry into Pay Equity and
48
associated issues relating to female participation in the workforce. The Report of the Inquiry ‘Making It Fair’
recommended, amongst other things that ‘the Government as a matter of priority collect relevant
information on workforce participation of women with disabilities to provide a basis for pay equity analysis
and inform future policy direction.’ This recommendation has never been enacted.
23. In 2010, the UN CEDAW Committee expressed its concern at the continued disadvantage experienced by
women with disabilities with regard to educational and employment opportunities; including the limited
access to job opportunities for disabled women. The Committee recommended, both in its 2006 and 2010
Concluding Observations [Australia] that ‘the State Party adopt urgent measures to ensure that women with
disabilities are better represented in decision-making and leadership positions, including through the adoption
of temporary special measures such as quotas and targets, in accordance with article 4, paragraph 1 of the
Convention and the Committee’s general recommendation No. 25.’ These recommendations have not been
taken up by the Australian Government, and disabled women continue to experience marginalisation and
exclusion in the Australian labour market – a situation that has remained unchanged for almost two
49
decades.

The right to participation in political and public life: Citizenship, Leadership and decision-making
24. The CEDAW Committee in both its 2006 and 2010 Concluding Observations [Australia] has expressed its
concerns at the slow progress in ensuring the equal participation of women with disabilities in leadership and
decision-making positions, in public and political life as well as their equal access to education, employment
and health. The Committee has re-iterated that the measures taken by the Australian Government to
enhance the participation of women with disabilities in public life remains inadequate. The Committee
continues to be concerned that the State party does not favour adoption of temporary special measures in
the form of compulsory targets and quotas to address the under- representation of women with disabilities
in decision-making bodies, in political and public life and the persistent inequality of their access to
education, employment opportunities and health care services.
25. The CEDAW Committee has re-iterated its recommendation that the State party adopt targeted measures,
including temporary special measures with clear time frames, in accordance with article 4, paragraph 1 of the
Convention and the Committee’s general recommendation No. 25, to ensure the equal participation and
representation of women with disabilities in public and political life.

The right to liberty and security of person: Overrepresentation and Treatment in the Prison System
26. Women with disabilities are over-represented in the prison system in Australia. Women with disabilities
represent between 30% and 50% of the prison population. Research also indicates that the percentage of
women with disabilities in prisons is greater than men with disabilities and that rates for women with
disabilities from Aboriginal and Torres Strait Islander background is also higher than equivalent figures for
50
men.

The right to an adequate standard of living, including adequate housing
27. Women with disabilities throughout Australia bear a disproportionate burden of poverty and are recognised
as amongst the poorest of all groups in society. The Disability Support Pension is inadequate to support
women with disabilities and fails to take account of the non-optional, extra costs associated with disability.
An adequate standard of living includes the right to adequate housing, which is universally viewed as one of
the most basic human needs. Women with disabilities in Australia continue to experience serious violations
47

Australian Bureau of Statistics, ‘Labour Force Characteristics of People with a Disability’ in Year Book Australia (2006); Sue Salthouse, ‘Jumping Through Hoops —
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48
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Representatives Standing Committee on Employment and Workplace Relations. Accessed online December 2012 at:
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=ewr/payequity/report.htm
49
UN Committee on the Elimination of Discrimination against Women, Concluding comments of the Committee on the Elimination of Discrimination against Women:
Australia, 3 February 2006, CEDAW/C/AUL/CO/5.
50
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of their right to adequate housing, as well as failures to promote and fulfil this most basic human right. Issues
for women with disabilities include: lack of affordable, safe, and secure housing; lack of low cost housing;
severe lack of appropriately modified housing; lack of availability of housing which adheres to universal
design principles; escalation in the cost of private rental; forced to live further away from services as a result
of low income and high urban rental costs; discrimination in both the public and private rental markets; lack
of supports available in the community; additional costs of disability, which compound lack of options in the
housing market; higher risk of homelessness as a result of violence; ignored in homelessness and violence
policy responses; lack of access to women’s refuges and other crisis and post-crisis accommodation
51
services.

The need to incorporate a gender perspective in all efforts to promote the human rights of persons with
disabilities: the National Disability Insurance Scheme (NDIS)
28. As a member State of the United Nations, and as a party to a number of human rights conventions and
instruments which create obligations in relation to gender equality, Australia has committed to eliminate all
forms of discrimination against women and to ensure equality between men and women. In recognition of
the fact that women with disabilities face multiple discriminations and human rights violations and are often
profoundly more disadvantaged than disabled men, Australia has also agreed to take all appropriate
measures, including focused, gender-specific measures to ensure that disabled women and girls experience
full and effective enjoyment of their human rights. The need to incorporate a gender perspective in all efforts
to promote the full enjoyment of human rights and fundamental freedoms by persons with disabilities is
52
expressly stated in the CRPD.
29. The Australian Government is currently introducing a new disability care and support scheme, the National
Disability Insurance Scheme (NDIS), in which all Australians with a ‘significant and ongoing’ disability (around
53
410,000 people) would get long-term care and support. The Draft NDIS Legislation has recently been
54
developed and a Senate Inquiry is currently being undertaken to review the Draft Bill.
30. For more than 2 years, WWDA has expressed concern at the lack of a gender perspective and analysis in all
aspects of the NDIS developments to date. In its current form, the NDIS Legislation assumes that people with
disabilities are a homogenous group who share a common set of issues - and that men and women
experience disability in the same way. However women with disabilities and men with disabilities have
different life experiences due to biological, psychological, economic, social, political and cultural attributes
associated with being female and male. Patterns of disadvantage are often associated with the differences in
the social position of women and men. These gendered differences and gender inequalities are ignored in the
NDIS, despite the fact that successive Australian Governments have committed, internationally and
domestically, to enshrine gender equality into legislative and policy frameworks, and implement parallel
strategies in order to promote gender equality and denounce discrimination against women.

Statistics and data collection
31. Data, research and information about women and girls with disabilities is necessary to develop and inform
policy, direct resources, inform service development, and design and monitor specific programs. It also
enables the monitoring of equality of opportunity and progress towards the achievement of economic, social,
political and cultural rights for women with disabilities. It is critical as a tool for accountability and for
enhancing the participation of women with disabilities. Good quality data and research are especially
necessary for a sound evidence base to improve the effectiveness of mainstream systems for women with
55
disabilities. The lack of data, research and information about women and girls with disabilities results in
invisibility and marginalisation in society, which invariably leads to a critical lack of resources, and
perpetuates violation of their human rights and fundamental freedoms.
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32. The deep-rooted exclusion experienced by women with disabilities in Australia continues unabated due in
part to the dearth of information available on its extent or impact, and the apathy of successive Governments
in acknowledging the need for such information.
33. This aspect of neglect of disabled women in Australia was specifically identified by the CEDAW Committee in
56
2010 as an area warranting immediate and urgent attention by the Australian Government, including
through the undertaking of a comprehensive assessment of the situation of women with disabilities in
Australia. This recommendation has not been taken up by the Australian Government.

Legal capacity, access to justice & equal representation before the law
34. The right of access to justice is among the most important civil and political rights as it determines the extent
57
to which individuals can secure and enforce their other substantive human rights. Women and girls with
disabilities, particularly those with intellectual, cognitive, and/or psychosocial disabilities are often denied
effective access to justice because violations of their rights are often not taken seriously.
35. For example, despite high levels of violence against women with disabilities in Australia, few cases are
prosecuted. Many cases involving crimes committed against women and girls with disabilities often go
unreported, and when they are, they are inadequately investigated, remain unsolved or result in minimal
58 59 60
sentences.
It has been well documented for decades that police are reluctant to investigate and report
61 62 63
cases of violence against women and girls with disabilities.
This is in part due to the stereotypical
perceptions of women with disabilities that have been found to be operating at almost all levels of the
criminal justice system, including police and courts – ie: that women with disabilities are sexually
64 65
promiscuous, provocative, unlikely to tell the truth, asexual, childlike, or unable to be a reliable witness.
36. Article 12 of the CRPD mandates States Parties to recognise that persons with disabilities enjoy legal capacity
on an equal basis with others. This means that an individual’s right to decision-making should not be replaced
by decision-making of a third party, but that each individual without exception has the right to make their
own choices and to direct their own lives, whether in relation to living arrangements, medical treatment, or
family relationships. Yet women with disabilities in Australia are often denied these choices – due to stigma
and discrimination, through judicial declaration of incompetency or merely by a doctors decision that the
66
individual ‘lacks capacity’ to make a decision. The UN Special Rapporteur on Torture, in his 2013 Report to
67
the Human Rights Council has recently called upon all States to:
Safeguard free and informed consent on an equal basis for all individuals without any exception,
through legal framework and judicial and administrative mechanisms, including through policies and
practices to protect against abuses. Any legal provisions to the contrary, such as provisions allowing
confinement or compulsory treatment in mental health settings, including through guardianship and
other substituted decision-making, must be revised. Adopt policies and protocols that uphold
autonomy, self-determination and human dignity……. Instances of treatment without informed
consent should be investigated; redress to victims of such treatment should be provided.
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