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ABOUT WOMEN WITH DISABILITIES AUSTRALIA (WWDA)

Women With Disabilities Australia (WWDA) Inc is the national Disabled People’s Organisation 
(DPO) and National Women’s Alliance (NWA) for women, girls, feminine identifying and non-binary 
people with disability in Australia. As a DPO and a NWA, WWDA is governed, run, and staffed by 
and for women, girls, feminine identifying and non-binary people with disability. 

WWDA uses the term ‘women and girls with disability’, on the understanding that this term is 
inclusive and supportive of, women and girls with disability along with feminine identifying 
and non-binary people with disability in Australia.

WWDA represents more than 2 million women and girls with disability in Australia, has affiliate 
organisations and networks of women with disability in most States and Territories, and is 
recognised nationally and internationally for our leadership in advancing the rights and freedoms 
of all women and girls with disability. Our organisation operates as a transnational human rights 
organisation - meaning that our work, and the impact of our work, extends much further than 
Australia. WWDA’s work is grounded in a human-rights based framework which links gender and 
disability issues to a full range of civil, political, economic, social and cultural rights. All WWDA’s 
work is based on co-design with and participation of our members. WWDA projects are all 
designed, governed, and implemented by women and girls with disability.

Disabled People’s Organisations (DPOs) are recognised around the world, and in international 
human rights law, as self-determining organisations led by, controlled by, and constituted 
of, people with disability. DPOs are organisations of people with disability, as opposed to 
organisations which may represent people with disability. The United Nations Committee on 
the Rights of Persons with Disabilities has clarified that States should give priority to the views 
of DPOs when addressing issues related to people with disability. The Committee has further 
clarified that States should prioritise resources to organisations of people with disability that focus 
primarily on advocacy for disability rights and, adopt an enabling policy framework favourable to 
their establishment and sustained operation.1

http://www.wwda.org.au/
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1. PRELIMINARY RECOMMENDATIONS
Overarching

1.1	 People with disability through our representative organisations must be closely consulted 
and actively involved in all aspects of evaluation, refinement, and implementation of 
recommendations arising from the Disability Royal Commission.1 

End Segregation of people with disability

1.2	 In line with Australia’s international human rights obligations, ensure that all measures 
adopted to respond to the DRC are underpinned by an understanding that segregation on 
the basis of impairment constitutes discrimination, and that segregation fosters violence, 
abuse, neglect and exploitation. 

1.3	 Based on the DRC recommendations to end segregation (recommendations 7.14, 7.32 and 
7.43), develop, implement and resource national plans and strategies, with established 
timeframes and comprehensive measures to urgently end segregation in education, 
employment and housing (group homes).

1.4	 Review and amend law, policy, systems and practice frameworks to ensure they do not 
legitimise segregation on the basis of disability and to transition from segregated settings 
to inclusive ones, and ensure anti-discrimination and equal opportunity laws protect the 
right of people with disability not to be segregated.

1.5	 Ensure that people with disability, including those who may require support in making 
decisions, are not obliged to ‘choose’ between services and settings that do not comply 
with the CRPD. 

Ensure all people with disability enjoy legal capacity and equality before the law

1.6	 Review the DRC recommendations for establishing supported decision-making 
mechanisms in order to identify and implement appropriate amendments to ensure 
compliance with the principles and standards of the CRPD.

1.7	 Develop a comprehensive, timebound transition plan to undertake legislative and policy 
reform to replace substitute decision-making with supported decision-making, including 
in the areas of guardianship, financial management, mental health, aged care, family and 
child protection and criminal justice.

1.8	 Implement legislative and policy measures to ensure that supported decision-making 
mechanisms replace the common law doctrine of ‘parens patriae’ for people with disability.

1.9	 Implement legislative and policy reform measures to ensure that the ‘best interests of the 
child’ principle is understood in the context of human rights as elaborated by the CRC and 
the CRPD, and that the will and preferences of children with disability are respected on an 
equal basis with other children.

1.10	 Withdraw Australia’s interpretative declaration to Article 12 of the CRPD.

End all forms of forced treatment and restrictive practices

1.11	 Implement the recommendations from the DRC commissioned research report into 
Restrictive Practices: ‘Restrictive practices: A pathway to elimination’ (July 2023).2
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1.12	 Review the DRC recommendations relating to authorisation and regulation of restrictive 
practices in order to identify and implement appropriate amendments to ensure 
compliance with the principles and standards of the CRPD and to ensure national 
consistency across service systems including disability services, mental health, aged care, 
education, child welfare and criminal justice.

1.13	 Ensure the DRC recommendations for strengthening the evidence base (recommendation 
6.38) and for the collection and reporting of data (recommendation 6.39) includes diverse 
groups of people with disability, including First Nations people with disability, LGBTIQA+ 
people with disability, people with disability from culturally and linguistically diverse 
backgrounds, women and girls with disability, children with disability and older people 
with disability. 

1.14	 Withdraw the interpretative declaration to article 17 of the CRPD.

1.15	 Undertake work with state and territory governments to establish and implement a 
comprehensive plan to repeal or amend legislative, policy and practice frameworks that 
authorise forced treatment, restrictive practices and forced detention on the basis of 
impairment, including in mental health systems.3

1.16	 Prohibit deferrable medical interventions, including surgical and hormonal interventions, 
that are applied to infants and children born with innate variations of sex characteristics 
(intersex) without free and informed personal consent;4 and implement the 
recommendations from the Australian Human Rights Commission.

1.17	 inquiry report, ‘Ensuring health and bodily integrity: towards a human rights approach for 
people born with variations in sex characteristics’ (2021).5

Ensure people with disability, particularly women and girls enjoy sexual and 
reproductive rights

1.18	 Review recommendation 8.23 to consider the implications of a separate Action Plan 
to end violence against women and children with disability as opposed to prioritising 
women and children with disability in the national Plan to End Violence against Women 
and Children 2022-2032.

1.19	 Review the DRC recommendation 6.41 in relation to sterilisation in order to remove 
ambiguous terminology (‘non-therapeutic’), clarify exceptions (‘threat to the life of the 
person with disability’) and to ensure compliance with the principles and standards of 
the CRPD, and with the aim of enacting nationally consistent legislation that prohibits the 
sterilisation of children, and the sterilisation of adults in the absence of their prior, fully 
informed and free consent.

1.20	 Abolish the practice of non-consensual administration of menstrual suppressant drugs 
and anti-androgenic treatments. 

1.21	 Implement the recommendations from WWDA’s submission to the DRC: ‘WWDA 
Submission on Sexual and Reproductive Rights of Women and Girls with Disability’ 
(December 2022).6

1.22	 Using an intersectional lens, conduct disability-inclusive research and inquiries into 
the sexual and reproductive rights of people with disability, including for women and 
girls with disability, men and boys with disability, First Nations people with disability, 
LGBTIQA+ people with disability, culturally and linguistically diverse people with 
disability, and older people with disability.



PRELIMINARY RESPONSE TO FINAL REPORT AND RECOMMENDATIONS8

1.23	 Commission a national inquiry into the legal, policy and social support environment that 
gives rise to the removal of babies and children from parents with disability, at a rate at 10 
times higher than non-disabled parents, with a specific focus on First Nations parents with 
disability. 

1.24	 Implement the recommendations from the DRC commissioned research report into 
parenting: ‘Parents with disability and their experiences of child protection systems’ (July 
2023).7

1.25	 In co-design with people with disability, the National Disability Insurance Scheme (NDIS) 
should develop a ‘Sexuality & Relationships Policy’ which includes explicit provisions for 
NDIS participants to access funded supports that enable them to realise their rights to 
sexual health information, sexual pleasure, expression, association, freedom, autonomy 
and self-determination.8

Urgently address indefinite detention and deprivation of liberty of people with 
disability, particularly First Nations people with disability, people with cognitive 
disability and people with psychosocial disability

1.26	 Implement DRC recommendations in relation to OPCAT – recommendations 8.2 and 11.6-
11.11 – as a matter of priority.

1.27	 Implement DRC recommendation 8.22, Age of criminal responsibility as a matter of priority.

1.28	 Review recommendation 8.3, Prohibiting solitary confinement in youth detention to ensure 
greater clarity and stronger safeguards to respond to histories of child trauma, abuse and 
neglect and to the specific development, health and well-being needs of children.

1.29	 Review recommendation 8.4, Screening and assessment for disability in youth detention to 
ensure that it applies to all children and young people.

1.30	 In line with the CRPD, amend and/or repeal all state, territory and federal legislation 
that limits the legal capacity of persons with disability allowing them to be indefinitely 
detained and guarantee access to justice on an equal basis with others throughout 
judicial proceedings. This action should be mandatory, irrespective of endorsement and 
implementation of the National Principles. 

1.31	 Establish and implement supported decision-making mechanisms and gender, age and 
culturally appropriate support and assistance programs to facilitate access to justice (CRPD 
article 13), to enable the exercise of legal capacity (CRPD article 12), and to avoid ‘unfit to 
plead’ declarations and the trajectory to indefinite detention (CRPD article 14).

1.32	 Develop and implement a national disability justice strategy to address the over-
representation of people with disability, particularly First Nations people with disability in 
the criminal justice system that includes comprehensive measures to prevent and respond 
to the criminalisation of disability, such as establishing justice reinvestment strategies9 and 
intensive and gender, age and culturally appropriate coordinated support from multiple 
agencies.

1.33	 Undertake an analysis of recommendations from previous inquiries and reports10 to ensure 
that, in combination with the DRC recommendations, a full suite of recommendations 
is implemented to address the situation of people with disability in the criminal justice 
system. 

1.34	 Ensure close engagement with the Australian Human Rights Commission (AHRC) 
investigation into youth justice system reforms and child well-being across Australia.
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End discrimination against migrants and refugees with disability

1.35	 Withdraw Australia’s interpretative declaration on article 18 of the CRPD.

1.36	 Remove the exemption in the DDA in relation to the Migration Act 1958 (Cth) and amend 
migration laws and policies to eliminate discrimination in migration and asylum policies 
and procedures.

1.37	 Implement the recommendations set out by Welcoming Australia11 in its Position Statement 
on Migration and Disability12 and its submission13 to the Department of Home Affairs’ 
Review of Australia’s visa Significant Cost Threshold (SCT).14

1.38	 Remove the 10-year qualifying period for migrants to access the Age and Disability 
Support Pensions and ensure asylum seekers and/or people with disability living in 
Australia on non-permanent visas can access the NDIS.

1.39	 Conduct an independent inquiry into the asylum seeker laws, policies and practices, 
including mandatory immigration detention. 

Urgently address the over-representation of people with disability living in poverty and 
ensure an adequate standard of living and social protection

1.40	 Develop a disability-inclusive National Poverty Reduction Plan, with specific priority actions 
for First Nations peoples, recognition of intersectionality and linkages with other national 
plans, such as the National Disability Strategy, Closing the Gap, and the National Strategy 
to Achieve Gender Equality.15

1.41	 Review the Final Report from the Senate Community Affairs References Committee inquiry 
into the extent and nature of poverty in Australia and incorporate recommendations into 
the National Poverty Reduction Plan. 

1.42	 Implement the recommendations from the Senate Community Affairs References 
Committee inquiry into the purpose, intent and adequacy of the Disability Support Pension 
(DSP).16

1.43	 Raise the rate of income support payments in line with recommendations from the 
Australian Council of Social Services (ACOSS).17

1.44	 Urgently address the lack of appropriate, available, accessible and affordable housing for 
people with disability, including by implementing the DRC recommendations 7.33–7.40.

1.45	 Undertake disability-inclusive research to assess the specific situation of women with 
disability in relation to poverty, social protection, housing and homelessness, as well as 
for other groups of people with disability, including children, older persons, First Nations 
peoples, LGBTIQA+ people and people with disability from culturally and linguistically 
diverse backgrounds.

Ensure effective participation of people with disability including through their 
representative organisations in all matters that affect them
 
1.46	 Co-designed with people with disability through their representative organisations, 

and in line with articles 4(3) and 33(3) of the CRPD, establish a formal, permanent, 
and adequately resourced national OPD/DPO18 Implementation and Monitoring 
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Committee to ensure close consultation and active involvement of people with dis-
ability in the implementation and monitoring of the CRPD and other decision-mak-
ing processes. 

1.47	 Review funding arrangements of organisations of people with disability (OPDs/
DPOs) to ensure adequate, long-term, sustainable funding that is inclusive of fund-
ing for systemic advocacy, representation, capacity building and research and that 
recognises the increase in activities associated with recent review processes, in-
cluding the DRC and the NDIS review.

1.48	 Review DRC recommendation 4.11, Consultation with people with disability to en-
sure it recognises the priority role of people with disability and their representative 
organisations in consultation processes in line with the CRPD Committee’s general 
comment no. 7. 

1.49	 Undertake further consultation with people with disability through their representa-
tive organisations in relation to the proposed ‘system for voluntary registration’ and 
associated ‘approval process’. 

1.50	 Ensure that the DRC Taskforce and other key stakeholders analysing and imple-
menting DRC recommendations do not misunderstand the interchangeable  use of 
the terminology ‘DPO’ and ‘DRO’ in the Final Report as inferring that people with 
disability through their representative organisations are not the main interlocutors 
in CRPD implementation and monitoring, and that they understand the distinction 
between organisations of people with disability and organisations for people with 
disability. 

Implement a Disability Royal Commission Redress and Reparation Scheme

1.51	 Consistent with international human rights obligations, the Van Boven Principles, and the 
International Principles and Guidelines on Access to Justice for Persons with Disabilities, 
the Australian Government establish a National Disability Royal Commission Redress 
and Reparation Scheme co-designed with people with disability and their representative 
organisations and drawing on ‘lived experience-led’ and disability-inclusive research. 

Embed human rights of people with disability into law and policy

1.52	 Defer consideration of the DRC recommendation 4.1 for the establishment of a Disability 
Rights Act until the Parliamentary Joint Committee on Human Rights (PJCHR) has released 
its report, due on 31 March 2024. 

1.53	 Integrate DRC recommendations for a Disability Rights Act into a comprehensive, judicially 
enforceable Human Rights Act that incorporates Australia’s obligations under the CRPD, 
under other human rights treaties and under UNDRIP. 

1.54	 Ensure the right to liberty and security of person in a national Human Rights Act is in line 
with the CRPD.

1.55	 Expand the role and functions of the Australian Human Rights Commission (AHRC) and 
the Disability Discrimination Commissioner (DDC) to include a disability rights mandate, 
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including by designating the AHRC as an independent monitoring mechanism of CRPD 
implementation in line with article 33(2), and renaming the DDC as Disability Rights 
Commissioner (DRC).

1.56	 Provide appropriate resourcing for the AHRC and the DRC to perform expanded roles.

1.57	 Implement recommendations 4.22 - 4.30 and 4.32-4.34 to revise and strengthen the DDA.



INTRODUCTION
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2. INTRODUCTION 

2.1	 This submission has been prepared by Women With Disabilities Australia (WWDA).  It 
provides our initial analysis and response to the Final Report of the Royal Commission 
into Violence, Abuse, Neglect and Exploitation of People with Disability (Disability Royal 
Commission / DRC) and its 222 recommendations, which was tabled in the Australian 
Parliament on 29 September 2023.  

2.2	 The DRC was conducted over four years from September 2019 - September 2023.    It 
is the culmination of tireless and persistent advocacy over two decades by WWDA and 
the disability community for recognition of, response to, and redress for the significant 
violence, abuse, neglect and exploitation experienced by people with disability in all 
situations and settings, and which is underpinned by a lack of respect for our human rights. 

2.3	 We are committed to working collaboratively with the Commonwealth Disability Royal 
Commission Taskforce (DRC Taskforce), which has been established by the Australian 
Government as a means of coordinating a holistic response across departments and 
agencies to the recommendations contained in the Final Report.19  

2.4	 We have been actively involved in all aspects of the DRC inquiry, including by giving 
direct evidence at public hearings, participating in private sessions, providing evidence-
based submissions, attending forums, contributing to commissioned research, working 
collaboratively with Commissioners and staff of the DRC, and engaging in stakeholder 
groups, sector coordination and much more. 

2.5	 We have significant expertise to contribute to discussions about the 222 
recommendations,and as key beneficiaries of these recommendations, we are instrumental 
to identifying measures that strengthen efforts to achieve the vision outlined in the Final 
Report - an inclusive Australia, where people with disability live free from violence, abuse, 
neglect and exploitation and where human rights are protected and respected.20 

2.6	 We pay tribute to each and every person with disability, ally and advocate, who contributed 
to the DRC, and we acknowledge the distress and trauma that many have experienced, re-
experienced, and continue to experience in this endeavour. We trust that, as an outcome 
of our DRC, the Australian Government will act to ensure that all people with disability who 
are victim/survivors of violence, abuse, neglect and exploitation - be it historical or current - 
are provided with redress and reparation.21

2.7	 Our submission does not provide an analysis of all 222 recommendations, or all the 
information contained in the 12 volumes of the Final Report.  For the purpose of this 
submission, our analysis focuses on ten areas for action, which we have long considered 
to be priorities in the context of moving forward to end all forms of violence, abuse, neglect 
and exploitation of people with disability:

•	 End segregation of people with disability in all settings and contexts.

•	 Ensure all people with disability enjoy legal capacity and equality before the 
law.

•	 End all forms of forced treatment and restrictive practices.

•	 Ensure people with disability, particularly women and girls enjoy sexual and 
reproductive rights.

•	 Urgently address indefinite detention and deprivation of liberty of people with 
disability, particularly First Nations people with disability, people with cognitive 
disability and people with psychosocial disability.

•	 End discrimination against migrants and refugees with disability.
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•	 Urgently address the over-representation of people with disability living in 
poverty and ensure an adequate standard of living and social protection.

•	 Ensure effective participation of people with disability including through their 
representative organisations in all matters that affect them.

•	 Implement a Disability Royal Commission Redress and Reparation Scheme.

•	 Embed human rights of people with disability into law and policy.

2.8	 The ten priority areas for action broadly relate to the thematic issues covered by key 
DRC recommendations.  They provide additional context and content to strengthen 
and complement the DRC recommendations, outline areas where there are gaps in 
recommendations and provide our strong concerns regarding recommendations that do 
not adhere to the human rights of people with disability.  

2.9	 The ten priority areas for action are strongly focused on actions that respect, protect and 
fulfil the human rights of people with disability. They recognise that the Terms of Reference 
(ToR) for the DRC acknowledge Australia’s international human rights obligations, and 
specifically its obligations: 

“to take appropriate legislative, administrative and other measures to promote the 
human rights of people with disability, including to protect people with disability 
from all forms of exploitation, violence and abuse under the Convention on the 
Rights of Persons with Disabilities”.22

2.10	 The Chair of the DRC, Commissioner Hon Ronald Sackville AO QC stated in his 2019 
opening statement: 

“With the active participation of people with disability and the disability 
community at large, the Royal Commission provides an opportunity to achieve 
transformational change. It is a very large challenge, but it is one that should be 
embraced… The Royal Commission provides an unprecedented opportunity, on a 
national scale, to shine a light on the abuse of people with disability, and to help 
realise the rights of people with disability, and to promote a more inclusive society. 
It is an opportunity for healing and a real step towards justice for people with 
disability.”23

2.11	 Our submission reflects this statement, with the ten priority areas for action focused 
on facilitating transformational change, providing a clear pathway to genuine equality 
and inclusion of all people with disability in society, facilitating healing and justice and 
prioritising and implementing actions to realise all human rights and fundamental freedoms, 
including civil, political, economic, social and cultural rights set out in the Convention on 
the Rights of Persons with Disabilities (CRPD)24 and the other international human rights 
treaties to which Australia is a party.  

2.12	 We cannot accept the outcome of our DRC to be anything other than transformative. We 
cannot accept actions that merely ‘tweak’ the status quo and deliver less than a clear 
pathway to genuine equality and inclusion of people with disability in our society.  

2.13	 With this in mind, and recognising that more comprehensive analysis and response is 
required for many of the 222 recommendations and the 12 volumes of the Final Report, our 
overarching recommendation is that:

people with disability through our representative organisations must be 
closely consulted and actively involved in all aspects of evaluation, refinement, 
and implementation of recommendations arising from the Disability Royal 
Commission.25 



PRIORITY AREAS
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3. PRIORITY AREAS FOR ACTION 

3.1	 End segregation of people with disability in all settings and contexts
3.1.1	 The long-standing and dominant ableist law, policy and practice response to people 

with disability fosters ‘special’, segregated service systems and social arrangements 
as legitimate and benevolent in order to provide care, treatment and protection.26 
On the basis of impairment, many people with disability are separated from the 
rest of the community in a range of ‘special’, segregated arrangements such as: 
special schools, units or classrooms;27 group homes and other institutional living 
settings (e.g.: boarding houses, specialist residential services (SRS), semi-supported 
residential facilities, congregate care residential facilities, aged care facilities); 
psychiatric facilities and forensic disability units; disability day care programs and 
segregated workplaces, including Australian Disability Enterprises (ADEs) (also 
known as sheltered workshops).28 Not only does segregation expose the “social 
apartheid”29 experienced by people with disability, it also significantly contributes to, 
and increases the experience and risk of violence, abuse, neglect and exploitation 
in our daily lives.30

3.1.2	 The CRPD, consistent with international human rights law, holds that segregation 
based on impairment is discrimination.31 The principles of equality and non-
discrimination are foundational human rights contained in all the core international 
human rights conventions, and because they are interconnected with human dignity, 
they are the cornerstones of all human rights.32 Legitimising segregated systems, 
policies and practices for people with disability is a direct contravention of the CRPD 
and the human rights normative standard of equality and non-discrimination.33 

3.1.3	 Under Australia’s international human rights obligations,34 segregation cannot 
under any circumstances, be justified as a transitionary measure to achieve 
equality.35 Further, segregation can never be viewed as a form of protection of 
people with disability or a ‘choice’.36  Following its reviews of Australia in 2013 and 
2019, the Committee on the Rights of Persons with Disabilities (CRPD Committee) 
recommended concerted action be taken to replace segregated systems with 
inclusive ones.37 

3.1.4	 The DRC only focused its investigation on specific areas of segregation - education, 
employment and housing (group homes).  During the DRC, there was a significant 
amount of evidence, research and information provided by the disability community, 
human rights experts, researchers and advocates that emphasised the link between 
the segregation of people with disability and the experience of violence, abuse, 
neglect and exploitation, and that outlined Australia’s obligation under the CRPD to 
eliminate segregation based on impairment.  

3.1.5	 In light of the evidence, there was agreement between the Commissioners of 
the DRC that mainstream systems “must be significantly reformed, and in some 
cases transformed, to remove multiple barriers to access and enable meaningful 
inclusion”.38 This includes in relation to safe, equal and inclusive education,39 
inclusive employment,40 and inclusive housing.41

3.1.6	 However, we are extremely concerned that the substantial evidence provided to the 
DRC was not entirely accepted by all Commissioners.  A majority of Commissioners42  
considered that “segregation is inherently harmful”,43 yet Commissioners were 
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divided in their response to segregation. Despite agreement on measures to 
significantly enhance inclusion, a minority of Commissioners maintained support 
for segregated education,44 employment45 and housing (group homes)46 based on 
a range of opinions.  These opinions included that the word ‘segregation’ itself 
denotes negativity and more neutral terms should be used;47 that settings that 
segregate people with disability may not necessarily be detrimental or harmful;48 
that certain groups of people with disability – those with complex support and 
educational needs49 or with intense health and aging support needs50 and those 
with intellectual or cognitive disabilities51 – may have their needs better met in 
segregated settings; and that segregated options may be the preferred choice of 
people with disability.52

3.1.7	 We argue that these views reaffirm and reinforce long-standing ableist policy 
positions that legitimise the denial and limitation of the human rights of people 
with disability. The CRPD refutes these ableist policy positions by stipulating that 
impairment cannot be the basis for the denial or limitation of human rights.53 This 
means that:
•	 Regardless of terminology or the use of neutral terms instead of the word 

‘segregation’, the outcome and effects of actions that separate people with 
disability on the basis of impairment is discrimination;

•	 Settings that separate people with disability from the rest of the community 
based on their impairment are detrimental because this separation constitutes 
discrimination; discrimination is inherently detrimental; 

•	 Human rights cannot be limited or denied based on the type or degree 
of impairment; all people with disability are entitled to “the full and equal 
enjoyment of all human rights and fundamental freedoms”;54

•	 People with disability do not have a genuine choice when segregated systems 
did not emerge historically through the exercise of choice by people with 
disability, when there are no alternatives to segregated systems, when people 
with disability are referred through pathways of segregated systems, when 
people with disability have only experienced segregation, when segregated 
systems constitute discrimination and when segregated systems do not reflect 
the underlying purpose of the CRPD and its principles and standards.  

3.1.8	 A failure to accept segregation on the basis of impairment as discrimination and to 
take measures to address the segregation of people with disability fundamentally 
undermines the DRC vision for an inclusive Australia, where people with disability 
live free from violence, abuse, neglect and exploitation and where human rights are 
protected and respected.55

3.1.9	 WWDA supports the following DRC recommendations in principle, noting the need 
for further consultation on specific timeframes and measures to achieve outcomes:
•	 Recommendation 7.14, Phasing out and ending special/segregated education.
•	 Recommendation 7.32, End segregated employment. 
•	 Recommendation 7.43, A roadmap to phase out group homes. 

Preliminary Recommendations

•	 In line with Australia’s international human rights obligations, ensure that all measures 
adopted to respond to the DRC are underpinned by an understanding that segregation 
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on the basis of impairment constitutes discrimination, and that segregation fosters 
violence, abuse, neglect and exploitation. 

•	 Based on the DRC recommendations to end segregation (recommendations 7.14, 
7.32 and 7.43), develop, implement and resource national plans and strategies, with 
established timeframes and comprehensive measures to urgently end segregation in 
education, employment and housing (group homes).

•	 Review and amend law, policy, systems and practice frameworks to ensure they do 
not legitimise segregation on the basis of disability and to transition from segregated 
settings to inclusive ones, and ensure anti-discrimination and equal opportunity laws 
protect the right of people with disability not to be segregated.

•	 Ensure that people with disability, including those who may require support in making 
decisions, are not obliged to ‘choose’ between services and settings that do not comply 
with the CRPD. 

3.2	 Ensure all people with disability enjoy legal capacity and equality before the 
law

3.2.1	 Legal capacity underpins personhood,56 and is essential for human dignity, personal 
agency and free personal development.57 Legal capacity is “indispensable for the 
exercise of other human rights”.58  It is the key to individual autonomy and personal 
independence, to full and effective participation and inclusion in society, to freely 
making one’s own choices and to exercising choice and control over one’s life.59 
Legal capacity – the ability to hold and exercise rights - is central to equality before 
the law and is guaranteed in article 12 of the CRPD, the Universal Declaration of 
Human Rights60 and other core human rights treaties to which Australia is a party.61

3.2.2	 The denial of legal capacity through substitute decision-making regimes (such as 
guardianship, financial management, and mental health laws) and the common law 
doctrine of ‘parens patriae’62 gives rise to and enables violence, abuse, neglect 
and exploitation of people with disability. The CRPD Committee has affirmed that 
a person’s status as a person with disability or the existence of an impairment, 
including perceived or actual deficits in “mental capacity”, must never be used as 
“grounds for denying legal capacity or any of the rights provided for in article 12” of 
the CRPD.63 Furthermore, the CRPD Committee has clarified that “the development 
of supported decision-making systems in parallel with the maintenance of 
substitute decision-making regimes is not sufficient to comply with article 12 of the 
Convention”.64

3.2.3	 The DRC made a number of recommendations to reform guardianship and 
administration law and policy with the aim of shifting from substitute decision-
making to supported decision-making and upholding the autonomy of people 
with disability.  While the supported decision-making framework, including the 
supported decision-making principles recommended by the DRC would move 
Australia significantly closer to adherence with the CRPD, we are concerned that 
key recommendations fall short of the principles and standards of the CRPD by 
retaining substitute decision-making as a last resort option.65  The CRPD Committee 
has made clear that “support in the exercise of legal capacity must respect the 
rights, will and preferences of persons with disabilities and should never amount to 
substitute decision-making.”66 
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3.2.4	 Confusingly, the DRC states that “some substitute decisions can be considered part 
of supported decision-making”67 as long as substitute decision-making is based 
on a ‘will and preference’ approach and not on a ‘best interests’ approach.  Here, 
the DRC deviates from the definition of substitute decision-making provided by the 
CRPD Committee, which clearly situates substitute decision-making within a ‘best 
interests’ framework as opposed to supported decision-making, which is situated in 
a ‘rights, will and preference’ framework.68  This deviation runs the risk of creating 
unnecessary confusion about CRPD principles and standards and unnecessary 
obstacles to the implementation of supported decision-making.  

3.2.5	 The DRC recommendations also allow for an appointed representative to override 
a person’s will and preference “when necessary to prevent serious harm”, and in 
these situations, for the representative to be “guided by the standard of promoting 
‘personal and social wellbeing’.”69 Aside from reference to existing Victorian 
legislation and policy, there is no guidance or definition of what constitutes ‘serious 
harm’ or how to prevent a ‘best interests’ interpretation of ‘serious harm’.70  Similarly, 
the term ‘personal and social wellbeing’ is not clearly defined except in relation to 
existing guardianship and administration law, and also runs the risk of ‘best interests’ 
interpretation and decisions being made that run counter to human rights.71  

3.2.6	 It is noted by the DRC that the term ‘personal and social wellbeing’ would be 
more easily understood and provide more clarity than the standard of upholding a 
person’s human rights that was proposed by the Australian Law Reform Commission 
in 2014.72  However, this is a deviation from the ‘rights, will and preference’ standard 
of the CRPD that should underpin any new supported decision-making system,73 
and which would also require appropriate measures to respond to the critical need 
for education, guidance and information on human rights standards and principles. 
The lack of respect for and understanding of the human rights of people with 
disability, which is a key driver of violence, abuse, neglect and exploitation requires 
concerted action to address, rather than simply adopting “more commonly used 
language that may be more easily understood”.74 

3.2.7	 The examination by the DRC of autonomy and supported decision-making only 
focused on guardianship and administration regimes, with a recognition that “there 
is a need for wide-ranging reform across different service systems, sectors and 
areas of law”.75  We strongly agree that there is a need for broader reform, and note 
with concern the legislative and policy reform required in many areas that deny or 
restrict legal capacity on the basis of impairment, including in mental health, aged 
care, family and child protection, and criminal justice.    

3.2.8	 We also note with concern that even if guardianship, financial management, 
mental health and other relevant legislation is reformed, the common law doctrine 
of ‘parens patriae’, which operates as a ‘best interests’ framework underpinned 
by ableist and gendered assumptions,76 would still apply to people with disability 
unless explicitly excluded through legislation. While the DRC discussed the ‘parens 
patriae’ jurisdiction, it did not provide any recommendations for reform, despite 
noting that rather than protect children and adults with disability from harm, ‘parens 
patriae’ has been used to authorise sterilisation and termination of pregnancies of 
women and girls with disabilities.77

3.2.9	 A supported decision-making framework should replace the ‘parens patriae’ 
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jurisdiction. The CRPD Committee has made clear that the ‘best interests’ principle 
“is not a safeguard which complies with article 12 in relation to adults”.78  In relation 
to children, the human rights principles and standards require that the ‘best 
interests of the child’ be a primary consideration in all actions concerning them, 
that children can freely express their views and that these views are given due 
weight in accordance with their age and maturity.79 The CRPD explicitly requires “[r]
espect for the evolving capacities of children with disabilities”,80 and in the context 
of article 12, this requires an examination of laws and policies “to ensure that the 
will and preferences of children with disabilities are respected on an equal basis 
with other children”.81 Importantly, the ‘best interests of the child’ principle should 
only be applied in the context of human rights as specifically provided for in the 
Convention on the Rights of the Child (CRC)82 and further elaborated in the CRPD 
for children with disabilities.83 

3.2.10	 We strongly support the DRC recommendation for the Australian Government 
to withdraw its interpretative declaration to article 12 of the CRPD.84  It has been 
over fifteen years since Australia ratified the CRPD and substantial guidance and 
interpretation of article 12 has been developed by the CRPD Committee,85 the 
Special Rapporteur on the Rights of Persons with Disabilities86 and other human 
rights experts and academics87 that refute Australia’s understanding that article 
12 “allows for fully supported or substitute decision-making arrangements, which 
provide for decisions to be made on behalf of a person”.88 While the interpretative 
declaration remains, critical reform will not adhere to the now well-recognised 
interpretation of article 12 of the CRPD.

Preliminary Recommendations

·	 Review the DRC recommendations for establishing supported decision-making 
mechanisms in order to identify and implement appropriate amendments to ensure 
compliance with the principles and standards of the CRPD.

·	 Develop a comprehensive, timebound transition plan to undertake legislative and 
policy reform to replace substitute decision-making with supported decision-making, 
including in the areas of guardianship, financial management, mental health, aged care, 
family and child protection and criminal justice.

·	 Implement legislative and policy measures to ensure that supported decision-making 
mechanisms replace the common law doctrine of ‘parens patriae’ for people with 
disability.

·	 Implement legislative and policy reform measures to ensure that the ‘best interests of 
the child’ principle is understood in the context of human rights as elaborated by the 
CRC and the CRPD, and that the will and preferences of children with disability are 
respected on an equal basis with other children.

·	 Withdraw Australia’s interpretative declaration to Article 12 of the CRPD.

3.3	 End all forms of forced treatment and restrictive practices
3.3.1	 Restrictive practices are forms89 of “legally authorised and/or socially and 

professionally sanctioned violence”90 that are applied to people with disability 
on a discriminatory basis; strip people with disability of dignity; often constitute 



PRELIMINARY RESPONSE TO FINAL REPORT AND RECOMMENDATIONS21

torture, cruel and punishing treatment; cause lifelong trauma and life-altering 
effects; are at odds with the human rights of people with disability and contravene 
the international human rights treaties to which Australia is a party. Research 
unequivocally demonstrates that people with disability are subject to the greatest 
use of restrictive practices in segregated and congregated contexts where people 
with disability are clustered together.91

3.3.2	 Australia has not withdrawn nor repealed legislation, policies and practices that 
allow for ‘behaviour modification’ practices, restrictive practices and forced 
treatments against adults and children with disability across the broad range of 
areas in which they occur, including in disability services, mental health services, 
aged care services, education systems, child welfare systems and criminal justice 
systems. Across Australia, laws, policy and practice regulate and authorise the 
forced treatment of people with disability, limiting individual rights to liberty and 
security, equal recognition before the law, freedom from torture and ill-treatment 
and exploitation, violence and abuse, and respect for bodily and mental integrity. 
Laws have failed to prevent, and in some cases actively condone these egregious 
human rights violations, which include invasive and irreversible treatments.92

3.3.3	 The treaty monitoring bodies, along with relevant UN Special Rapporteurs, the 
Office of the High Commissioner for Human Rights (OHCHR) and UN agencies, have 
made it clear that all forms of restrictive practices and forced treatments should be 
eliminated, rather than regulated.93 

3.3.4	 We are deeply disappointed that the DRC recommendations maintain the focus on 
legal and policy frameworks for the authorisation, review and oversight of restrictive 
practices rather than on prohibition and elimination of restrictive practices.94  This 
means that the DRC reaffirms the policy and legislative context that only applies 
to people with disability and that is distinguished from broader legal and social 
contexts that define these practices as violence.95 

3.3.5	 We support the DRC recommendations for strengthening the evidence base on 
reducing and eliminating restrictive practices,96 and for improving the collection 
and reporting of restrictive practices data,97 and for the need for these measures to 
include diverse groups of people with disability, including First Nations people with 
disability, LGBTIQA+ people with disability, and culturally and linguistically diverse 
people with disability.  These recommendations should ensure the inclusion of 
women with disability and older people with disability, and interface with work 
being undertaken to implement recommendations that have been made by the 
Royal Commission into Aged Care Quality and Safety,98 ensuring that both sets of 
recommendations adhere to the CRPD. 

3.3.6	 The DRC did not examine the effect of Australia’s interpretative declaration on 
CRPD article 17, which states that Australia understands the CRPD as allowing for 
“compulsory assistance or treatment of persons, including measures taken for 
the treatment of mental disability”.99 Similar to the Interpretative declaration on 
CRPD article 12, there is now substantial guidance and interpretation that refutes 
Australia’s understanding of article 17.100

3.3.7	 Of particular concern is the lack of specific examination by the DRC of deprivation of 
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liberty on the basis of impairment, forced treatment and the use of restrictive practices 
that are routinely experienced by people with psychosocial disability101 and that are 
inherent to mental health law, policy and practice.102 For example, the discussion 
on psychotropic medication in the Final Report was largely focused on people with 
cognitive disability, which is an important and critical area of examination, but it was 
based on a problematic assumption that appropriate prescription of psychotropic 
medication “can improve health outcomes, especially for patients with mental health 
conditions”.103 This belies evidence that estimates that people with psychosocial 
disability have a mortality rate 2.2 times that of people without, and that the adverse 
effects of psychotropic medication and the impact of polypharmacy are among 
the reasons for this.104  Under mental health law, policy and practice, psychotropic 
medication is very often prescribed to people with psychosocial disability without 
their consent.

3.3.8	 The recent Royal Commission into Victoria’s Mental Health System recognised that 
“[c]onsumers still have their human rights breached through compulsory treatment 
and the use of seclusion and restraint”,105 and made recommendations for system 
reform.  However, the recommendations do not ensure compliance with the CRPD, 
including because they do not contain actions to end forced treatment, eliminate 
restrictive practices and end forced detention on the basis of impairment.106

3.3.9	 In terms of the right to bodily integrity and involuntary medical procedures,107 UN 
Treaty Bodies have recognised that intersex people who have had unnecessary 
surgery or treatment without their consent are ‘victims of abuses and mistreatment’108 
and have urged Australia to “adopt clear legislative provisions that explicitly prohibit 
the performance of unnecessary surgical or other medical procedures on intersex 
children before they reach the legal age of consent”.109 Australia has not enacted 
national legislation against enforced medical interventions for innate variations of 
sex characteristics, although recent ACT legislation110 to protect intersex people 
from medical procedures without their consent provides a legislative model for 
other jurisdictions to follow. 

3.3.10	 Transformational change to respect, protect and fulfil the rights of all people with 
disability, requires concerted action to eliminate all forms of restrictive practices, 
to end involuntary internment on the basis of impairment and to eliminate forced 
treatment and forced medical interventions. Without this, many people with 
disability, including those with cognitive and/or psychosocial disability will continue 
to experience serious breaches of their human rights.

Preliminary Recommendations

·	 Implement the recommendations from the DRC commissioned research report into 
Restrictive Practices: ‘Restrictive practices: A pathway to elimination’ (July 2023).111

·	 Review the DRC recommendations relating to authorisation and regulation of restrictive 
practices in order to identify and implement appropriate amendments to ensure 
compliance with the principles and standards of the CRPD and to ensure national 
consistency across service systems including disability services, mental health, aged 
care, education, child welfare and criminal justice.

·	 Ensure the DRC recommendations for strengthening the evidence base (recommendation 
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6.38) and for the collection and reporting of data (recommendation 6.39) includes 
diverse groups of people with disability, including First Nations people with disability, 
LGBTIQA+ people with disability, people with disability from culturally and linguistically 
diverse backgrounds, women and girls with disability, children with disability and older 
people with disability. 

·	 Withdraw the interpretative declaration to article 17 of the CRPD.
·	 Undertake work with state and territory governments to establish and implement a 

comprehensive plan to repeal or amend legislative, policy and practice frameworks 
that authorise forced treatment, restrictive practices and forced detention on the basis 
of impairment, including in mental health systems.112

·	 Prohibit deferrable medical interventions, including surgical and hormonal 
interventions, that are applied to infants and children born with innate variations of sex 
characteristics (intersex) without free and informed personal consent;113 and implement 
the recommendations from the Australian Human Rights Commission inquiry report, 
‘Ensuring health and bodily integrity: towards a human rights approach for people born 
with variations in sex characteristics’ (2021).114

3.4	 Ensure people with disability, particularly women and girls enjoy sexual and 
reproductive rights 

3.4.1	 Sexual and reproductive rights are fundamental human rights. They include the right 
to dignity, equality, autonomy, privacy, freedom, and self-determination – the right 
of everyone to make free and informed decisions about, and have full control over - 
their body, sexuality,115 health, relationships, and if, when and with whom to partner, 
marry and have children, without any form of discrimination, stigma, coercion or 
violence.116 However, regardless of country or context, no group has ever been as 
severely restricted, or negatively treated, in respect of their sexual and reproductive 
rights, as people with disability, particularly women and girls with disability.117  

3.4.2	 Given the fact that women and girls with disability experience, or are at greater 
risk of, significantly higher levels of all forms of violence, WWDA was extremely 
disappointed that the DRC largely confined its discussion on the specific experiences 
of women and girls with disability to one chapter of one volume of its Final Report.118 
One part of this chapter119 discusses the deprivation of reproductive rights of women 
and girls with disability, including involuntary sterilisation, menstrual suppression, 
forced contraception and forced abortion, but there are no recommendations 
regarding these human rights abuses except in relation to involuntary sterilisation.  
The omission of recommendations to address sexual and reproductive rights 
is deeply concerning given that forced contraception120 of women and girls with 
disability through the use of menstrual suppressant drugs is a widespread, largely 
unregulated121 current practice in Australia.122

3.4.3	 Recommendations specific to women and girls with disability are scattered across 
various volumes of the Final Report with a focus on improving disaggregated 
data collection,123 ensuring a disability-inclusive definition of family and domestic 
violence (FDV),124 and an action plan to end violence against women and children 
with disability.125 WWDA supports recommendations to improve disaggregated data 
and ensure disability-inclusive definitions of FDV, however we provide conditional 
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support for recommendation 8.23, Action plan to end violence against women and 
children with disability.  Over many years, WWDA has advocated for the inclusion of 
violence against women and girls with disability to be understood as gender-based 
violence and included in prevention and response plans, and not to be relegated 
as a separate matter to the disability sector. Women and girls with disability should 
be prioritised in the National Plan to End Violence against Women and Children 
2022-2032,126 which requires consideration of whether a separate action plan 
can achieve this objective or whether it risks mainstream violence prevention and 
response systems abdicating responsibility for women and girls with disability.

3.4.4	 The sexual and reproductive rights of men and boys with disability were not 
examined by the DRC, and there is a dearth of research on this issue.  However, 
anecdotal information indicates that anti-androgenic medications to control sexual 
arousal and functioning of men and boys with disability are largely unregulated127 
and commonly prescribed by the medical profession without the consent of the 
person concerned, and that men with disability are being coerced into undergoing 
vasectomies before they can marry, continue sexual relationships or after the birth 
of a child.128  Research has found that boys and young men with disability can be 
subjected to orchidectomies, or castration by surgical removal of the testes, in the 
absence of disease or health risks.129 

3.4.5	 The DRC also did not discuss sexual and reproductive rights in the context of 
diverse groups of people with disability, such as First Nations people with disability, 
LGBTIQA+ people with disability, culturally and linguistically diverse people with 
disability, children with disability and older people with disability.  There needs to be 
more research and data to build an evidence base on sexual and reproductive rights 
that would inform measures to prevent and respond to violence, abuse, neglect and 
exploitation for all people with disability. 

3.4.6	 While the DRC recommendation on involuntary sterilisation – recommendation 6.41 
- focuses on prohibition of this practice, it uses the terminology of ‘therapeutic’ and 
‘non-therapeutic’ sterilisation.  This terminology is problematic as determinations of 
what constitutes ‘therapeutic’ for women and girls with disability can be different 
to what is considered ‘therapeutic’ for women and girls without disability.130  The 
current authorisation of ‘non-therapeutic’ sterilisation “is indicative of gendered 
ableism because it would be incomprehensible to sterilise non-disabled girls for 
reasons other than those related to serious and life-threatening medical issues”.131 

3.4.7	 The exception to prohibition in the DRC recommendation is where “there is a 
threat to the life of the person with disability were the procedure not performed”.132 
However, it is extremely concerning that the example to illustrate the application of 
this exception relates to a person with disability experiencing “terrible pain, where 
alternative therapy has been tried” and where the person “is deemed unable to 
consent to a medical procedure”, which would allow for the sterilisation procedure 
to occur.133 In this example, there is no indication if there is a threat to the life of 
the person with disability and there appears to be no recognition of supported 
decision-making replacing substitute decision-making.  This example appears to 
adhere to the existing system where sterilisation in the absence of a threat to life 
can be authorised through substitute decision-making mechanisms.  This implies 
that forced sterilisation134 of women and girls with disability will remain an ongoing 
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practice that is legal and sanctioned by Australian Governments. 

3.4.8	 Forced sterilisation is recognised as a particularly egregious form of gender-based 
violence;135 a form of social control and a form of torture that has no place in a 
civilized world.136 Since 2005, UN treaty bodies, the Human Rights Council, UN 
special procedures and international medical bodies have recommended Australia 
enact national legislation prohibiting forced sterilisation,137 and have clarified that 
decentralising government power through devolution or delegation does not 
negate the obligation on a State party to enact national legislation that is applicable 
throughout its jurisdiction.138

3.4.9	 In Australia, children of people with disability are subject to removal from their 
parents by authorities at a rate up to ten times higher than other parents.139 The 
DRC examined this issue in the context of First Nations parents with disability, 
exposing the cultural biases within child protection policy and practice, the lack 
of culturally safe services and the erroneous identification of parental disability as 
a risk factor and basis for removal of children.140 Evidence provided to the DRC 
demonstrated significant systemic and structural failures underpinned by ableism 
and racism within the child protection system that leads to breaches of the human 
rights of parents with disability, in particular First Nations parents with disability.141

3.4.10	 The CRPD Committee has expressed concern about issues of child removal from 
parents with disability on the basis of impairment, and has urged Australia to “[e]
nsure that no child is separated from his or her parents because of the disability of 
either the child or one or both of the parents” and to “[a]dopt comprehensive and 
gender- and culturally- specific parenting and family support measures for parents 
with disabilities”.142 

3.4.11	 In relation to pursuing parenthood, women with disability experience significant 
discrimination in accessing assisted reproductive technologies (such as in-vitro 
fertilisation (IVF) and assisted insemination).143 

Preliminary Recommendations

·	 Review recommendation 8.23 to consider the implications of a separate Action Plan 
to end violence against women and children with disability as opposed to prioritising 
women and children with disability in the national Plan to End Violence against Women 
and Children 2022-2032. 

·	 Review the DRC recommendation 6.41 in relation to sterilisation in order to remove 
ambiguous terminology (‘non-therapeutic’), clarify exceptions (‘threat to the life of the 
person with disability’) and to ensure compliance with the principles and standards of 
the CRPD, and with the aim of enacting nationally consistent legislation that prohibits 
the sterilisation of children, and the sterilisation of adults in the absence of their prior, 
fully informed and free consent.

·	 Abolish the practice of non-consensual administration of menstrual suppressant drugs 
and anti-androgenic treatments. 

·	 Implement the recommendations from WWDA’s submission to the DRC: ‘WWDA 
Submission on Sexual and Reproductive Rights of Women and Girls with Disability’ 
(December 2022).144 
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·	 Using an intersectional lens, conduct disability-inclusive research and inquiries into the 
sexual and reproductive rights of people with disability, including for women and girls 
with disability, men and boys with disability, First Nations people with disability, LGBTIQA+ 
people with disability, culturally and linguistically diverse people with disability, and 
older people with disability.  

·	 Commission a national inquiry into the legal, policy and social support environment that 
gives rise to the removal of babies and children from parents with disability, at a rate at 
10 times higher than non-disabled parents, with a specific focus on First Nations parents 
with disability. 

·	 Implement the recommendations from the DRC commissioned research report into 
parenting: ‘Parents with disability and their experiences of child protection systems’ 
(July 2023).145

·	 In co-design with people with disability, the National Disability Insurance Scheme (NDIS) 
should develop a ‘Sexuality & Relationships Policy’ which includes explicit provisions for 
NDIS participants to access funded supports that enable them to realise their rights to 
sexual health information, sexual pleasure, expression, association, freedom, autonomy 
and self-determination.146

3.5	 Urgently address indefinite detention and deprivation of liberty of people 
with disability, particularly First Nations people with disability, people with 
cognitive disability, and people with psychosocial disability	

3.5.1	 Liberty and security of the person is one of the most precious rights to 
which everyone is entitled.147  Depriving people with disability of their liberty, 
including through restrictive practices (see section 3.3 above), involuntary 
mental health legislation (see section 3.3 above) and indefinite detention 
through justice diversion provisions, violates the right to liberty and security 
on an equal basis with others. CRPD article 14, Liberty and security of person 
requires the absolute prohibition of detention on the basis of impairment.148

3.5.2	 There remain deeply concerning issues with legislative, policy and practice 
frameworks, which result in the indefinite detention of people with disability, 
disproportionately experienced by First Nations people with disability, people with 
cognitive disability and people with psychosocial disability – including children 
across these cohort groups.149  

3.5.3	 In its examination of this issue, the DRC highlighted that justice diversion provisions 
– ‘unfit to plead’ and ‘not guilty on the basis of mental impairment’ – are intended to 
protect people with disability, but “in practice, they can deny people with disability 
the right to exercise legal capacity and expose them to long-term detention”, 
including indefinite detention in forensic mental health units, forensic disability units 
or psychiatric hospitals and in adult prisons or juvenile detention facilities.150

3.5.4	 Once in indefinite detention, people with disability are subject to punitive treatment 
and practices that often amount to torture and other cruel, inhuman or degrading 
treatment or punishment (torture and ill-treatment), such as chemical, physical 
and other restraints, solitary confinement, denial of basic supports and a lack of 
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appropriate support and housing options to enable people to leave detention 
facilities.151 

3.5.5	 Following international and Australian criticism and calls for reform,152 Australia 
made a voluntary commitment153 at the 2016 Universal Periodic Review (UPR)154 to 
improve the way the criminal justice system treats people with cognitive disability 
who are unfit to plead or found not guilty by reason of mental impairment. In 2016 
Australian Governments155 tabled the National Statement of Principles Relating to 
Persons Unfit to Plead or Found Not Guilty by Reason of Cognitive or Mental Health 
Impairment (National Principles).156 As of August 2019, the National Principles have 
been endorsed by all states and territories, except South Australia.157 The National 
Principles are to be implemented by endorsing states and territories in the context 
of their own legislation, policy and procedures.158 However, despite endorsement, 
there remains minimal evidence to demonstrate how the National Principles are 
effecting any change in practice.  The Australian Government has committed to a 
review of the National Principles in 2024.159

3.5.6	 The DRC examined the over-representation of adults and children with disability,160 
including the gross over-representation of First Nations people in the criminal 
justice system.161  It highlighted research that demonstrated underlying factors for 
over-representation, such as the criminalisation of disability,162 poverty, disrupted 
family backgrounds, family violence, unstable housing and homelessness and “the 
ongoing impact of colonisation, intergenerational trauma and grief and loss for First 
Nations people”.163 Disturbingly, research found that “the over-representation of 
First Nations people with mental and cognitive disabilities in the criminal justice 
system became ‘normalised’ in every community and context investigated”.164 

3.5.7	 Reports and evidence from other inquiries165 have noted the disproportionate over-
representation of First Nations women and girls in prisons, that the overwhelming 
majority of First Nations women in prison are survivors of violence, including sexual 
violence, and that they experience the effects of trauma, disability, poverty and 
housing insecurity.166 However, criminal justice systems are largely unresponsive to 
the unique and specific circumstances of First Nations women.167

3.5.8	 The DRC found that “the youngest children in the justice system are most often 
First Nations children, those with disability, and those involved in child protection 
systems”.168 Evidence provided to the DRC highlighted children with fetal alcohol 
spectrum disorder (FASD) “and those with intellectual or psychosocial disabilities 
are at particular risk of being held in indefinite detention and are generally 
overrepresented in the juvenile justice system”.169

3.5.9	 Significant evidence was provided to the DRC regarding the ill-treatment of people 
with disability in adult prisons and juvenile detention facilities, including the lack of 
reasonable supports, lack of access to medication, medical attention and mental 
health treatment, and significant experiences of violence, restrictive practices, 
seclusion and solitary confinement.170 

3.5.10	 Other investigations have found that there is a lack of gender-specific measures 
in women’s correctional facilities, including correctional facilities based on male 
maximum security prisons, the use of strip searches despite the availability of body 
scanners, the lack of provision of sanitary items, the inconsistency in delivering 
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cultural support and activities for First Nations women, the inconsistency in female 
staff availability and lack of appropriate communication and face-to-face settings 
for women with cognitive disability and those with low literacy.171 

3.5.11	 Investigations and media reports have found that children with disability in juvenile 
detention facilities are restrained with handcuffs, leg shackles and spit hoods, strip-
searched, subject to excessive use of force by youth detention officers and subject 
to sexual assault by other detainees and youth detention officers.172 Children 
with disabilities, many of whom are First Nations children, continue to be held in 
deplorable conditions and subject to restraint in adult detention centres and adult 
watch houses, including being placed in isolation for weeks.173 In Queensland, the 
indefinite detention of children in adult police watch houses has been facilitated by 
legislation that overrides the Human Rights Act 2019 (QLD).174 

3.5.12	 The DRC examined Australia’s human rights obligations under international law, 
state and territory human rights law, and anti-discrimination law in relation to criminal 
justice and the rights of people with disability.175  Despite these obligations, and 
numerous recommendations from other Royal Commissions, independent inquiries 
and parliamentary inquiries,176 the evidence overwhelmingly demonstrates that 
significant violations of human rights, including indefinite detention and violations 
that constitute torture and ill-treatment continue to be experienced by people with 
disabilities in forensic mental health units, forensic disability units or psychiatric 
hospitals and adult prisons and juvenile detention facilities.

3.5.13	 The ongoing disturbing evidence regarding the situation of adults and children 
with disability, particularly First Nations people in the criminal justice system, and 
the lack of implementation of recommendations from numerous previous inquiries 
makes it imperative that the DRC recommendations do not become part of the 
“inquiry mentality, in which investigation is allowed as substitution for action, and 
reporting is accepted as a replacement for results”.177 Urgent and concerted action 
is required. 

3.5.14	 We generally support the DRC recommendations in relation to the criminal justice 
system,178 but we argue that a number of these recommendations need to be 
strengthened.  We also believe that these recommendations do not go far enough, 
and there needs to be additional action to address indefinite detention and the 
over-representation of people with disability in the criminal justice system.  In this 
context, we make the following points:

·	 In relation to monitoring under the Optional Protocol to the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (OPCAT),179 we strongly support all recommendations in the 
Final Report – recommendations 8.2 and 11.6-11.11 – and consider that these 
recommendations should be implemented as a matter of priority.

·	 In relation to raising the age of criminal responsibility – recommendation 
8.22 – we strongly support this recommendation and consider that it should 
be implemented as a matter of priority.
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·	 The prohibition of solitary confinement in youth detention – recommendation 
8.3 – is supported in principle. The definition of solitary confinement as 
being “enforced isolation or segregation… for 22 or more hours in any 
day”180 is the same for adult prisoners and youth detainees, some as young 
as 10 years of age.181  While this definition is consistent with the UN Standard 
Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules),182 
further discussion is required to refine this recommendation for more clarity 
and stricter safeguards to respond to probable histories of child trauma, 
abuse and neglect and to the specific development, health and well-being 
needs of children.183

·	 Screening and assessment for disability in youth detention - 
recommendation 8.4 – is supported in principle. However, we do not agree 
that screening and assessment should be limited to children with cognitive 
disability. Evidence demonstrates that there is a lack of disaggregated data 
on disability in youth detention,184 although available evidence indicates that 
children and young people in detention are more likely to have cognitive 
disability, psychosocial disability and unidentified hearing impairment185 as 
well as multiple impairments. All children and young people should receive 
screening and assessment in order to ensure that the necessary reasonable 
adjustments and appropriate therapeutic and/or disability supports are 
identified and delivered.

·	 WWDA argues that implementation of the National Principles – 
recommendation 8.12 – is a weak mechanism to address the indefinite 
detention of people with disability, particularly given there is no evidence 
that the National Principles have been able to effectively address this issue 
to date.  Both the CRPD Committee and the Committee on the Rights of 
the Child (CRC Committee) have called on Australia to end the practice 
of indefinite detention,186 and relying on non-binding National Principles 
and buy-in from states and territories to achieve this is problematic and 
ineffective. While the proposed inclusions to revised National Principles, as 
outlined in this recommendation are important, there needs to be greater 
focus on actions that compel governments to repeal laws that allow for 
indefinite detention.

·	 The CRPD Committee has stipulated that detention on the basis of ‘unfitness 
to stand trial’ or ‘non-responsibility’ declarations are contrary to article 
12 (see section 3.2 above) and article 14 and should be removed from 
the criminal justice system.187 People with disability should be provided 
with necessary and appropriate supports, including supported decision-
making, reasonable accommodation and procedural accommodations 
to facilitate their effective participation in judicial proceedings.188 The 
DRC recommendation to amend legislation on fitness to stand trial – 
recommendation 8.12 – is provided in the context of alignment with the 
National Principles. However, amendments to legislation should ensure 
alignment with the CRPD.189
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·	 While the DRC examined the issue of supports and assistance that could 
be provided to people with disability to facilitate their effective participation 
in judicial proceedings,190 there were no recommendations for the 
development and resourcing of support and assistance programs, such as 
the Disability Justice Support Program.191 Along with supported decision-
making mechanisms (see section 3.2 above), gender, age and culturally 
appropriate support and assistance programs need to be established and 
implemented to facilitate access to justice on an equal basis with others 
(CRPD article 13), to enable the exercise of legal capacity (CRPD article 12), 
and to avoid ‘unfit to plead’ declarations and the trajectory to indefinite 
detention (CRPD article 14).

·	 There needs to be concerted effort to address the over-representation 
of people with disability, particularly First Nations people with disability in 
the criminal justice system. The overwhelming evidence192 of cumulative 
disadvantage that underpins the criminalisation of disability urgently 
requires early, intensive and gender, age and culturally appropriate 
coordinated support from multiple agencies and sources as well as the 
redirection of investment in criminal justice responses to investment in 
addressing economic, social and cultural disadvantage.193

·	 We note the numerous recommendations made from other relevant inquiries 
and reports.194 There needs to be an analysis of these recommendations to 
ensure that, in combination with the DRC recommendations, a full suite of 
recommendations is implemented to address the situation of people with 
disability. 

·	 We note that the Australian Human Rights Commission (AHRC) is currently 
conducting a project that is investigating youth justice system reforms and 
child well-being across Australia.195 There needs to be close engagement 
between the work undertaken in this project and the implementation of DRC 
recommendations.

Preliminary Recommendations

·	 Implement DRC recommendations in relation to OPCAT – recommendations 8.2 
and 11.6-11.11 – as a matter of priority.

·	 Implement DRC recommendation 8.22, Age of criminal responsibility as a matter of 
priority.

·	 Review recommendation 8.3, Prohibiting solitary confinement in youth detention to 
ensure greater clarity and stronger safeguards to respond to histories of child trauma, 
abuse and neglect and to the specific development, health and well-being needs of 
children.

·	 Review recommendation 8.4, Screening and assessment for disability in youth 
detention to ensure that it applies to all children and young people.
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·	 In line with the CRPD, amend and/or repeal all state, territory and federal legislation 
that limits the legal capacity of persons with disability allowing them to be 
indefinitely detained and guarantee access to justice on an equal basis with others 
throughout judicial proceedings. This action should be mandatory, irrespective of 
endorsement and implementation of the National Principles. 

·	 Establish and implement supported decision-making mechanisms and gender, age 
and culturally appropriate support and assistance programs to facilitate access to 
justice (CRPD article 13), to enable the exercise of legal capacity (CRPD article 12), 
and to avoid ‘unfit to plead’ declarations and the trajectory to indefinite detention 
(CRPD article 14).

·	 Develop and implement a national disability justice strategy to address the over-
representation of people with disability, particularly First Nations people with 
disability in the criminal justice system that includes comprehensive measures to 
prevent and respond to the criminalisation of disability, such as establishing justice 
reinvestment strategies196 and intensive and gender, age and culturally appropriate 
coordinated support from multiple agencies.

·	 Undertake an analysis of recommendations from previous inquiries and reports197 
to ensure that, in combination with the DRC recommendations, a full suite of 
recommendations is implemented to address the situation of people with disability 
in the criminal justice system. 

·	 Ensure close engagement with the Australian Human Rights Commission (AHRC) 
investigation into youth justice system reforms and child well-being across 
Australia. 

3.6	 End discrimination against migrants and refugees with disability	

3.6.1	 Australia’s migration laws discriminate against people with disability or health 
issues applying to enter Australia.198 People with disability, and families who have 
members with disability, consistently have their visa applications denied because 
they are unable to meet the strict health requirement under the Migration Act 
1958 (Cth).199 An individual or family could have been living in Australia for many 
years, contributing to the economic and social life of the community, yet could 
be deported because of a failure to meet the health requirement.200 

3.6.2	 In its examination of this issue, the DRC observed that the “blanket exemption” 
provided by section 52 of the Disability Discrimination Act 1992 (Cth) (DDA) in 
relation to the Migration Act 1958 (Cth), the Migration Regulations 1994 (Cth) and 
“decisions about visas to enter and remain in Australia” meant that protections 
against discrimination and the objectives of non-discrimination contained in the 
DDA do not apply.201  The DRC noted similar findings and recommendations from 
the Productivity Commission202 in 2004 and the 2010 report from the House of 
Representatives Joint Standing Committee on Migration’s inquiry into the Migration 
Treatment of Disability.203  
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3.6.3	 The Special Rapporteur on the human rights of migrants raised concerns about 
Australia’s health requirement and recommended that section 52 of the DDA should 
be repealed.204 The CRPD Committee recommended in 2019 that Australia remove 
the exemption in the DDA in relation to the Migration Act 1958 (Cth) and amend 
migration laws and policies to eliminate discrimination in migration and asylum 
policies and procedures.205  In 2021, in its consideration of the case Sherlock v 
Australia, the CRPD Committee found that the health criteria discriminated against 
people with disability in contravention of articles 5 and 18 of the CRPD.206 

3.6.4	 Despite this evidence, the DRC only recommended a review of the operation of 
section 52 of the DDA - recommendation 4.31 - rather than removal of the exemption, 
and consideration of “changes to legislation and migration practices to eliminate or 
minimise the discrimination”.207 WWDA does not consider that a review is warranted 
given the evidence that section 52 facilitates discrimination. 

3.6.5	 Australia’s current legislative and administrative framework to processing visa 
applications of people with disability is preserved by the interpretative declaration 
on article 18 of the CRPD.208  The interpretative declaration should be removed to 
facilitate reform as recommended by the CRPD Committee.209

3.6.6	 Asylum seekers and/or people with disability living in Australia on non-permanent 
visas are ineligible to access the National Disability Insurance Scheme (NDIS) as they 
do not meet residency requirements.210 The Age and Disability Support Pensions 
have a 10-year qualifying residence period,211 leaving migrants with disability at an 
increased risk of poverty and a range of human rights violations under the CRPD.212

3.6.7	 Australia’s asylum seeker laws, policies and practices have resulted in institutionalised, 
severe and routine violations of the prohibition on torture and ill-treatment; have 
subsequently been found to create serious physical and mental pain and suffering; 
and continue to cause life-long impairments and health conditions.213 

Preliminary Recommendations

·	 Withdraw Australia’s interpretative declaration on article 18 of the CRPD.
·	 Remove the exemption in the DDA in relation to the Migration Act 1958 (Cth) and amend 

migration laws and policies to eliminate discrimination in migration and asylum policies 
and procedures.

·	 Implement the recommendations set out by Welcoming Australia214 in its Position 
Statement on Migration and Disability215 and its submission216 to the Department of 
Home Affairs’ Review of Australia’s visa Significant Cost Threshold (SCT).217 

·	 Remove the 10-year qualifying period for migrants to access the Age and Disability 
Support Pensions and ensure asylum seekers and/or people with disability living in 
Australia on non-permanent visas can access the NDIS.

·	 Conduct an independent inquiry into the asylum seeker laws, policies and practices, 
including mandatory immigration detention. 
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3.7	 Urgently address the over-representation of people with disability living in 
poverty and ensure an adequate standard of living and social protection	

3.7.1	 The DRC did not address the interface between poverty, disability and 
violence. However, there is sufficient evidence that demonstrates that 
poverty can be considered a form of violence because it involves structural 
and systemic inequalities that prevent enjoyment of all human rights and 
fundamental freedoms, including the right to be free from exploitation, violence 
and abuse.218

3.7.2	 Poverty has various manifestations, including “lack of income and productive 
resources, hunger and malnutrition, ill-health, limited access to education 
and other basic services, homelessness and inadequate housing, unsafe 
environments, and social discrimination and exclusion”.219 Strong social 
protection systems220 are essential for mitigating the effects of, and preventing 
people from falling into, poverty.221

3.7.3	 There is minimal sex and disability disaggregated data, however it is recognised 
that people with disability, particularly women with disability throughout Australia 
bear a disproportionate burden of poverty and are recognised as amongst the 
poorest of all groups in society.222 Depending on the measure of poverty used, data 
demonstrates that people with disability in Australia experience an above-average 
risk of poverty;223 that 45% of people with disability live in poverty, more than double 
the OECD average of 22%;224 that the rate of poverty among adults with disability 
is between 17%-20% depending on the level of ‘core activity limitation’;225 that the 
poverty rate for people reliant on Disability Support Pension was higher at 43%;226 
that one-third or 33% of adults in poverty had disability;227 and 11.2% of people 
with disability experience deep and persistent disadvantage, more than twice the 
national prevalence.228

3.7.4	 The poverty rate is significantly higher for First Nations peoples with disability.229 
Evidence provided to the current Senate inquiry, ‘The extent and nature of poverty 
in Australia’230 has highlighted “the enduring legacy of colonisation” as a causal 
factor for First Nations people being “amongst the most profoundly disadvantaged 
and at risk of poverty”.231 The Senate inquiry received evidence that: 

“disproportionally high rates of poverty among Aboriginal and Torres 
Strait Islander people take place against a background of structural 
impediments to full participation in the Australian economy and are 
evidenced across multiple drivers and measures of inequality. Poverty 
is reinforced and entrenched by ongoing experiences of structural and 
interpersonal racism, discrimination, dispossession of culture, land and 
language, and intergenerational trauma.”232

3.7.5	 People with disability generally have a significantly lower level of personal income 
than people without disability.233 Government pensions are the main source of 
personal income for 43% of people with disability of working age compared to 
7.9% of non-disabled persons of working age.234 The labour force participation235 
rate for people with disability has remained largely unchanged from 2003 (53%) 
to 2018 (53.4%).236 In contrast, the labour force participation rate for people 
without disability increased from 63.6% in 2003 to 84.1% in 2018.237 Income, 
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welfare and taxation systems in Australia do not recognise the significant costs 
of disability that people with disability incur throughout their lifetime.238

3.7.6	 The right to an adequate standard of living includes the right to adequate housing, 
which includes certain critical aspects - security of tenure, availability, affordability, 
habitability, accessibility, location and cultural adequacy.239 Yet, lack of access 
to appropriate, available, accessible and affordable housing is a major factor 
contributing to the poverty of many people with disability in Australia. People with 
disability are substantially over-represented in public housing; are less likely to 
own their own homes than non-disabled persons; are in the lowest income earning 
bracket yet pay the highest level of their gross income on housing; and are over-
represented in the main factors that increase the risk of homelessness.240 Older 
women, including older women with disability were the fastest growing cohort of 
homeless people in Australia between 2011 and 2016, increasing by 31%.241

3.7.7	 Several of these issues were examined by the DRC.242  We support the 
recommendations in the Final Report regarding these issues:  include people with 
disability in national housing and homelessness agreements and planning;243 include 
homelessness in Australia’s Disability Strategy;244 increase the supply of accessible 
housing through the National Construction Code;245 increase access to social 
housing;246 increase tenancy and occupancy protections;247 improve regulatory 
oversight in supported accommodation settings;248 and improve responses to 
homelessness.249

3.7.8	 However, more action needs to be taken to research and assess the specific 
situation of women with disability in relation to poverty, social protection, housing 
and homelessness, as well as for other groups of people with disability, including 
children, older persons, First Nations peoples, LGBTIQA+ people and people with 
disability from culturally and linguistically diverse backgrounds. 

Preliminary Recommendations

·	 Develop a disability-inclusive National Poverty Reduction Plan, with specific priority 
actions for First Nations peoples, recognition of intersectionality and linkages with 
other national plans, such as the National Disability Strategy, Closing the Gap, and 
the National Strategy to Achieve Gender Equality.250

·	 Review the Final Report from the Senate Community Affairs References Committee inquiry 
into the extent and nature of poverty in Australia and incorporate recommendations into 
the National Poverty Reduction Plan. 

·	 Implement the recommendations from the Senate Community Affairs References 
Committee inquiry into the purpose, intent and adequacy of the Disability Support 
Pension (DSP).251

· 	 Raise the rate of income support payments in line with recommendations from the 
Australian Council of Social Services (ACOSS).252

·	 Urgently address the lack of appropriate, available, accessible and affordable housing 
for people with disability, including by implementing the DRC recommendations 7.33–
7.40.
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·	 Undertake disability-inclusive research to assess the specific situation of women with 
disability in relation to poverty, social protection, housing and homelessness, as well as 
for other groups of people with disability, including children, older persons, First Nations 
peoples, LGBTIQA+ people and people with disability from culturally and linguistically 
diverse backgrounds.

3.8	 Ensure effective participation of people with disability including through 
their representative organisations in all matters that affect them

3.8.1	 Participation is a core human rights principle and a basic condition of 
democratic societies.253  Effective, meaningful and active participation of 
people with disability is at the core of the CRPD, in particular through the 
obligations required under article 4(3), General obligations and article 33(3), 
National implementation and monitoring.

3.8.2	 Article 4(3) enshrines the obligation to “closely consult with and actively 
involve persons with disabilities, including children with disabilities, through 
their representative organisations” in the development of laws, policies 
and decision-making processes.254 Article 33(3) enshrines the obligation to 
ensure full involvement and participation of people with disability and their 
representative organisations in the CRPD monitoring process.255 These 
obligations are cross-cutting, which means they must be applied in all 
implementation and monitoring processes aimed at realising the rights of 
people with disability. Through these obligations, the CRPD recognises that 
people with disability are the main interlocutors in CRPD implementation and 
monitoring, and that priority should always be given to the opinions of people 
with disability including through their representative organisations in all matters 
that affect them.256

3.8.3	 The CRPD Committee provides guidance on the interpretation of articles 4(3) 
and 33(3) in its General Comment No. 7. The CRPD Committee emphasises that 
organisations of people with disability “can only be those that are led, directed 
and governed by persons with disabilities” (emphasis added),257 and has clarified 
that these organisations “should be distinguished from organisations ‘for’ persons 
with disabilities”,258 such as service providers, carer organisations or professional 
associations. Organisations of people with disability259 “that focus primarily on 
advocacy for disability rights” should be prioritised in resource allocation for 
consultation processes,260 and public resources should be increased “for the 
establishment and strengthening of organisations of persons with disabilities”261 
for representation and advocacy.  There should be an enabling policy framework 
favourable to establishment and sustained operation of organisations of people 
with disability.262  

3.8.4	 However, in Australia there are no permanent or effective mechanisms to ensure 
the active, full and meaningful participation of people with disability, including 
children with disability through their representative organisations in all stages of the 
implementation and monitoring of the CRPD and other decision-making processes 
that affect the lives of people with disability.263 Open competitive tendering, short term 
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funding contracts, inflexible funding guidelines and no guarantees of operational 
funding for more than two years at a time, continue to position organisations of 
people with disability in a precarious and thoroughly unsustainable position. 

3.8.5	 Following the 2019 review of Australia, the CRPD Committee recommended in 
relation to article 4(3) that “formal and permanent mechanisms” be established:

“to ensure the full and effective participation of persons with 
disabilities, including children with disabilities, through their 
representative organizations, in the development and implementation 
of legislation and policies to implement the Convention, ensuring 
adequate resources and the provision of the necessary support.”264

3.8.6	 In relation to article 33(3), The CRPD Committee recommended that Australia:

“Establish a formal mechanism and ensure sustainable and adequate 
funding for the meaningful engagement of persons with disabilities 
and their representative organizations in the implementation and 
monitoring of the Convention.”

3.8.7	 In its examination of article 4(3), the DRC noted that Professor Ron McCallum, 
the former Chair of the CRPD Committee had observed that Australia was not in 
compliance with the CRPD.265 It concluded, that despite recent initiatives,266 “people 
with disability are currently not sufficiently involved in government decision-
making processes and the development of laws and policies affecting them”.267 
The DRC recommended that Commonwealth entities be legally required to consult 
with people with disability when developing and evaluating policies, laws and 
programs, and in planning new initiatives or making major changes to services – 
recommendation 4.11.268

3.8.8	 While we support this recommendation in principle, it is not in itself sufficient to 
address the need for a formal and permanent mechanism that would adhere to 
articles 4(3) and 33(3) of the CRPD, including by ensuring that the views of people 
with disability and their representative organisations are given priority in CRPD 
implementation and monitoring. The current recommendation appears to place 
consultation with people with disability and their representative organisations on 
par with consultation with other entities and families, carers and supporters of 
people with disability,269 disregarding the distinction made between organisations 
‘of’ and organisations ‘for’ people with disability. To refine and agree on this 
recommendation, further consultation with people with disability and their 
representative organisations is required. 

3.8.9	 This recommendation is also discussed in terms of “a system for voluntary 
registration” of “organisations that are truly representative of people with disability”, 
and an approval process for such organisations “against established criteria”.270 
This proposal requires much more discussion and consultation with organisations 
of people with disability before support can be provided. 

3.8.10	 In addition, we are concerned that terminology that is defined in one way by the 
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DRC, appears to be used interchangeably throughout the Final Report creating 
confusion about when it is actually referring to organisations of people with 
disability – those that are led, directed and governed by people with disability.  
In particular, the term, ‘disability representative organisation (DRO)’ is defined as 
“[a] peak organisation providing systemic advocacy and representation for people 
with disability” (emphasis added) and the term, ‘disabled people’s organisation 
(DPO)’ is defined as “[a]n organisation where the majority of members, as well as 
those on the governing body are people with disability”.271 While the term ‘DPO’ 
reflects the definition of ‘representative organisations’ or ‘organisations of persons 
with disabilities’ outlined in General Comment No. 7, the term ‘DRO’ reflects the 
definition used by the Department of Social Services (DSS) for its National Disability 
Representative Organisations program – a “program to provide systemic advocacy 
and representation for Australians with disability” (emphasis added).272

3.8.11	 Throughout the Final Report and its recommendations, the interchangeable use 
of this terminology runs the serious risk of the DRC Taskforce and other key 
stakeholders misunderstanding the content and recommendations of the DRC and 
inferring that “people with disability through their representative organisations”273 
are not necessarily the main interlocutors in CRPD implementation and monitoring.  
Terminology should reflect the definition of ‘representative organisations’ or 
‘organisations of persons with disabilities’ (OPDs) outlined in General Comment 
No. 7, including reflecting the distinction between ‘organisations of people with 
disability’ and ‘organisations for people with disability’.274 

Preliminary Recommendations

·	 Co-designed with people with disability through their representative organisations, 
and in line with articles 4(3) and 33(3) of the CRPD, establish a formal, permanent, and 
adequately resourced national OPD/DPO275 Implementation and Monitoring Committee 
to ensure close consultation and active involvement of people with disability in the 
implementation and monitoring of the CRPD and other decision-making processes. 

·	 Review funding arrangements of organisations of people with disability (OPDs/DPOs) 
to ensure adequate, long-term, sustainable funding that is inclusive of funding for 
systemic advocacy, representation, capacity building and research and that recognises 
the increase in activities associated with recent review processes, including the DRC 
and the NDIS review.

·	 Review DRC recommendation 4.11, Consultation with people with disability to ensure it 
recognises the priority role of people with disability and their representative organisations 
in consultation processes in line with the CRPD Committee’s general comment no.7. 

·	 Undertake further consultation with people with disability through their representative 
organisations in relation to the proposed ‘system for voluntary registration’ and 
associated ‘approval process’. 

·	 Ensure that the DRC Taskforce and other key stakeholders analysing and implementing 
DRC recommendations do not misunderstand the interchangeable use of the terminology 
‘DPO’ and ‘DRO’ in the Final Report as inferring that people with disability through their 
representative organisations are not the main interlocutors in CRPD implementation and 
monitoring, and that they understand the distinction between organisations of people 
with disability and organisations for people with disability. 
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3.9	 Implement a Disability Royal Commission Redress and Reparation Scheme

3.9.1	 In 2019, following Australia’s review, the CRPD Committee recommended that 
“adequate resources and a redress mechanism” be ensured for the DRC.276 In 
its 2020 Interim Report, the DRC observed that “it is clear that the question 
of redress, including compensation for serious harm, is worthy of further 
investigation”.277 It proposed to investigate “whether it is feasible to establish a 
scheme to compensate people with disability who have sustained serious harm 
from violence, abuse, neglect or exploitation in circumstances where no other 
redress is available to them”.278 

3.9.2	 However, while the issue of redress was raised throughout a number of public 
hearings,279 we are extremely disappointed that the DRC did not conduct specific 
public hearings, prepare issues papers or commission research on the feasibility of 
a national redress and reparation scheme.  The Final Report of the DRC confined 
its discussion and recommendations on redress to disability services, with a focus 
on the provision of redress by individual NDIS providers280 and the development of 
universal guidelines for inclusive and responsive complaint handling processes.281  
These are important areas, but they fall far short of a systemic, overarching approach 
to providing redress and reparation to people with disability, including the many 
people with disability who provided evidence to the DRC about experiences of 
violence, abuse, neglect and exploitation in almost every aspect of their lives and 
throughout different life stages.282 

3.9.3	 As outlined throughout the Final Report of the DRC, failures in law, policy and practice 
across a broad range of systems have facilitated, and in many cases authorised 
breaches of human rights constituting violence, abuse, neglect and exploitation, 
which have led to unresolved trauma and distress, long-term effects on physical 
and mental health, loss of hope and distrust of professionals, support systems and 
support workers.  In the face of the evidence, it is bewildering that there is not a 
recommendation for the establishment of a national redress and reparation scheme. 

3.9.4	 International human rights law provides for the right to a remedy for human rights 
violations.283 The International Covenant on Civil and Political Rights (ICCPR) 
requires access to an effective remedy that is enforceable, including compensation 
and rehabilitation for specific rights violations, such as deprivation of liberty and 
unlawful detention.284 Article 14 of the Convention Against Torture (CAT) outlines the 
duty to ensure victims of torture obtain redress and have access to “an enforceable 
right to fair and adequate compensation, including the means for as full rehabilitation 
as possible”.285 Article 16 of the CRPD, Freedom from exploitation, violence and 
abuse requires “appropriate measures to promote the physical, cognitive and 
psychological recovery, rehabilitation and social reintegration” of victims/survivors 
of violence, and that such measures respond to gender- and age-specific needs.286

3.9.5	 In relation to gender-based violence, the Committee on the Elimination of 
Discrimination against Women (CEDAW Committee) has emphasised the need to 
provide effective reparations, such as compensation, the provision of legal, social 
and health services, and guarantees of non-repetition, as well as to adequately fund 
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transitional justice mechanisms to address individual, institutional and structural 
injustices.287 In its General Comment No. 3 on women and girls with disabilities, 
the CRPD Committee has emphasised the duty to provide access to redress and 
reparations where human rights violations, including violence has occurred.288

3.9.6	 The CRPD Committee’s guidelines on the right to liberty and security affirm the need 
to ensure access to justice, reparation and redress for people with disability deprived 
of their liberty on the basis of impairment.289 The CRPD Committee’s guidelines on 
deinstitutionalisation also affirm the need for remedies, reparations and redress to 
respond to the multiple violations of CRPD rights caused by institutionalisation.290  
The guidelines emphasise individual, structural and collective remedies, such as 
formal apologies, compensation, rehabilitation, legal prohibitions against disability-
based detention, institutionalisation and disability-related torture and ill-treatment 
and truth commissions. All remedies “should be designed and implemented with 
the consultation and involvement of persons with disabilities, particularly survivors 
of institutionalisation”.291 

3.9.7	 The right to redress is set out in the ‘Basic Principles and Guidelines on the Right 
to a Remedy and Reparation for Victims of Gross Violations of International Human 
Rights Law and Serious Violations of International Humanitarian Law’ (the ‘Van Boven 
Principles’).292 Specifically, the Van Boven Principles provide that remedies for gross 
human rights violations include the victim’s right to ‘equal and effective access to 
justice’; ‘adequate, effective and prompt reparation for harm suffered’; and ‘access 
to relevant information concerning violations and reparation mechanisms’.293

3.9.8	 As well as providing just outcomes in terms of remedies, there should also be the 
provision of accessible justice processes. Article 13 of the CRPD requires “effective 
access to justice for persons with disabilities on an equal basis with others”,294 and 
this is elaborated further in the guidance, International Principles and Guidelines 
on Access to Justice for Persons with Disabilities.295  International human rights 
“emphasise the importance of equal access to remedies through the courts and 
justice systems, as well as access to redress beyond what is provided by law and 
through the courts”.296 This is particularly significant in relation to violence, abuse, 
neglect and exploitation that violates international human rights but is “beyond the 
scope of court-based remedies, such as violence that is lawful under domestic law 
or is of a historical nature.297

3.9.9	 The DRC provides a significant “opportunity for healing and a real step towards 
justice for people with disability”, as noted by the Chair of the DRC, Commissioner 
Hon Ronald Sackville AO QC.298 To seize this opportunity, it is critical that the 
evidence provided to the DRC lead to the establishment of a national redress and 
reparations scheme. 

3.9.10	  A national redress and reparations scheme, co-designed with people with disability 
through their representative organisations, is needed to respond to individual, 
structural and collective injustice that facilitate violence, abuse, neglect and 
exploitation of people with disability. It would provide a broad range of remedies, such 
as compensation, truth-telling, individual and collective apologies, rehabilitation, 
and commitments to legal and policy reform. Importantly, it would also enable the 
community, governments and service and legal systems to confront, acknowledge 
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and take responsibility for the harm caused and to begin the process of healing and 
providing justice.299 

3.9.11	 There is a dearth of research and practical examples to draw upon in relation to 
redress and reparations for people with disability in Australia. However, the National 
Redress Scheme for people who have experienced institutional child sexual abuse300 
was established in response to the recommendations from the Royal Commission 
into Institutional Responses to Child Sexual Abuse,301 and this scheme provides 
specific support to people with disability.302  There are also a number of redress 
schemes for Stolen Generation survivors, including those with disability, in the 
Northern Territory (NT), Australian Capital Territory (ACT) and Jervis Bay Territory, in 
New South Wales (NSW) and Victoria (VIC) 303 that have been established over the 
past decade.  The National Redress Scheme and the redress schemes for Stolen 
Generation survivors only operate at the individual level and don’t address broader 
reparations. 

3.9.12	 Some recent Australian research has specifically examined redress and reparations 
for specific groups of people with disability.  Following the Royal Commission 
into Victoria’s Mental Health System,304 a ‘lived experience-led’ project305 was 
commissioned to provide advice to the Minister for Mental Health on options 
for acknowledging the harm caused by the mental health system to people 
with psychosocial disability. The advice to the Minister detailed six options for 
consideration: political (or state-based) apologies; truth and reconciliation processes; 
individual material reparations; collective material reparations; symbolic reparations; 
and guarantees of non-repetition.306 It made 2 recommendations “informed by the 
principles of restorative justice, transitional justice, mad studies, human rights, 
critical pedagogy, relationality, critical approaches to violence and First Peoples’ 
calls for justice on this continent”:307 firstly, for the Mental Health and Wellbeing 
Commission to undertake a truth and reconciliation process, or a Restorative Justice 
process; and secondly, for the Victorian Government to formally apologise to those 
communities identified in the Restorative Justice Process report.308

3.9.13	 Another disability-inclusive research project, the Dementia Redress Project309 was 
undertaken following the Royal Commission into Aged Care Quality and Safety310 
and the omission of recommendations for redress and reparations for harm caused 
to people living in residential aged care.  The project has resulted in the Dementia 
Reparations Principles to guide the design and operation of reparations for people 
with dementia,311 and a project report.312 Together, the principles and project report 
“provide a conceptual framework and evidence-base for developing reparative 
approaches… to equal access to justice and remedies for people with disability and 
older people”.313 The principles and project report were shared with the DRC.

Preliminary Recommendations

·	 Consistent with international human rights obligations, the Van Boven Principles, 
and the International Principles and Guidelines on Access to Justice for Persons 
with Disabilities, the Australian Government establish a National Disability Royal 
Commission Redress and Reparation Scheme co-designed with people with 
disability and their representative organisations and drawing on ‘lived experience-
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led’ and disability-inclusive research. 

3.10	 Embed human rights of people with disability into law and policy
3.10.1	 International human rights treaties provide an agreed set of standards and 

principles for the realisation of all human rights and fundamental freedoms for all 
people, including people with disability.  By ratifying a human rights treaty, a country 
voluntarily accepts binding legal obligations under international law regarding 
human rights. 

3.10.2	 Australia has ratified seven core international human rights treaties.314 Australia has 
also formally endorsed the United Nations Declaration on the Rights of Indigenous 
Peoples (UNDRIP)315 - an international non-binding human rights instrument that 
“establishes a universal framework of minimum standards for the survival, dignity 
and well-being” of the world’s Indigenous peoples and it outlines how existing 
human rights standards and fundamental freedoms apply to Indigenous peoples, 
including First Nations people in Australia.316

3.10.3	 In Australia, ratification of a treaty, or endorsement of non-binding declarations does 
not mean automatic incorporation of these rights into domestic law. This requires the 
enactment of laws by the Australian, state and territory parliaments in order for the 
rights to be binding and directly enforced by Australian courts and tribunals.317  This 
means that “people’s basic human rights are not very well protected in Australian 
law”.318

3.10.4	 In its examination, the DRC concluded that despite many positive legal, policy and 
programmatic measures,319 Australia takes a piecemeal approach to implementation 
of disability rights that has not prevented violence, abuse, neglect and exploitation 
of people with disability.320 The DRC recommended that the Australian Government 
commit to the enactment of a Disability Rights Act (DRA) – recommendation 4.1 – 
to “clearly articulate the human rights of people with disability in Commonwealth 
law”321 in line with the CRPD. 

3.10.5	 While WWDA agrees that the international human rights of people with disability 
should be incorporated into domestic law, we hold the position that this should 
be achieved through a national Human Rights Act.   This position is long-standing 
and has been provided to the DRC through our written submissions and formal 
evidence during DRC public hearings and is consistent with other organisations of 
people with disability, disability representative organisations and disability advocacy 
organisations over many years.322 Most recently, this position has been provided 
in submissions to the Parliamentary Joint Committee on Human Rights (PJCHR) 
for its inquiry into Australia’s Human Rights Framework,323 with many disability 
organisations324 supporting the model for a National Human Rights Act provided by 
the Australian Human Rights Commission as part of its five-year long project, Free 
and Equal.325

3.10.6	 There are several reasons why WWDA supports a national Human Rights Act, such 
as the one proposed by the AHRC:
·	 Implementation of the international human rights treaties and declarations 
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should not be a mutually exclusive exercise. These treaties and declarations 
create a holistic framework of rights protection that are universal and 
inalienable, inter-related, indivisible and interdependent. Together, they 
provide the framework to delineate the obligations and responsibilities of 
governments and other duty-bearers to comprehensively promote and protect 
the human rights of all people with disability in all our diversity.  WWDA’s 
work is grounded in a human-rights based framework which links gender and 
disability issues to a full range of civil, political, economic, social and cultural 
rights.  Implementing a stand-alone DRA reinforces the piecemeal approach 
to human rights protection for people with disability.  

·	 There are already inconsistencies and fragmentation in Australia’s existing 
anti-discrimination framework, which should not be mirrored by a stand-alone 
DRA. Other population groups, or groups that may not be covered by a DRA 
will potentially argue for other separate Acts, which only replicates existing 
inconsistencies and fragmentation. 

·	 As outlined in the Final Report,326 many people with disability experience 
intersectional inequality and discrimination, including women and girls 
with disability, children with disability, older people with disabilities, First 
Nations people with disability, LGBTIQA+ people with disability and people 
with disability from culturally and linguistically diverse backgrounds. While 
the proposed DRA contains some clauses relevant to intersectionality in a 
few sections, it does not provide the broadest scope for protection against 
intersectional inequality and discrimination that would be found in a national 
Human Rights Act. 

·	 A comprehensive national Human Rights Act would incorporate civil and 
political rights and economic, social and cultural rights. While human rights 
laws in Victoria, Queensland and the ACT predominantly protect civil and 
political rights, the evidence of poverty and cumulative economic and social 
disadvantage that was provided to the DRC demonstrates a critical need for 
the protection of economic, social and cultural rights.  However, the proposed 
DRA is also predominantly focused on civil and political rights.

·	 The proposed DRA refers to specific actions for First Nations people with 
disability in some clauses and requires that the Act be interpreted “as far as 
possible” with UNDRIP.327 However, it does not enshrine the specific cultural 
rights of First Nations people as is proposed by the AHRC.328

3.10.7	 WWDA recognises that there are elements of the proposed DRA that are not 
included in the AHRC model for a national Human Rights Act but argues that these 
elements could be assessed for incorporation into a national Human Rights Act.  In 
particular, the DRC recommendation for the inclusion of the right to live free from 
exploitation, violence and abuse – recommendation 4.7 - should be included in a 
national Human Rights Act.

3.10.8	 Specifically in relation to the right to liberty and security of person – DRC 
recommendation 4.8 – WWDA is concerned about the implications of the proposed 
provision which states that, “[n]o person with disability may be deprived of liberty, 
except on the grounds and in accordance with the procedures established by 
law”.329 As noted in this submission, people with disability are subjected to lawful 
deprivation of liberty on the basis of impairment, which constitutes violations of 
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article 14 of the CRPD, in particular deprivation of liberty through mental health 
laws and justice diversion provisions (see sections 3.3 and 3.5 above).  While the 
wording of this provision reflects the wording in the ICCPR, and the wording in the 
AHRC proposal, it does not reflect the wording of the CRPD which states that “the 
existence of a disability shall in no case justify a deprivation of liberty”.330 In relation 
to liberty and security of person, the wording used in a national Human Rights Act 
should reflect the wording of the CRPD and be interpreted in line with the CRPD 
Committee guidelines on article 14. 

3.10.9	 WWDA does not support the establishment of a National Disability Commission – 
recommendation 5.5 – for several reasons:
·	 The role and functions of the National Disability Commission (NDC) appear 

to overlap or duplicate the role and functions of the Australian Human 
Rights Commission. This will contribute to greater confusion and complexity 
for people with disability, industry and other stakeholders in accessing 
information, understanding rights and obligations and in lodging or 
responding to complaints. There is existing complexity in Australian, state and 
territory anti-discrimination and rights protection mechanisms, and we do not 
support this being exacerbated.  

·	 A separate NDC would segregate disability rights from human rights matters 
addressed by the AHRC. This is a retrograde step in ensuring recognition that 
disability rights are human rights, and that people with disability through our 
representative organisations should be included in human rights activities 
and mechanisms.  A separate NDC would mean constant referral of disability 
rights matters to the NDC, when issues, such as the rights of women and girls 
with disability need to be addressed holistically and intersectionally with other 
human rights. This has been a constant and frustrating experience for WWDA 
in obtaining recognition within both women’s and disability rights policy and 
law reform processes.  In addition, the AHRC would be weakened in its ability 
to work intersectionally across the various areas of its mandate.

·	 The AHRC is accredited with the Global Alliance of National Human Rights 
Institutions (GANHRI) as an A-Status national human rights institution (NHRI).331 
This provides recognition and credibility when monitoring and reporting 
on Australia’s human rights obligations and participating in UN reviews of 
Australia under human rights treaties.  A NDC will not have the breadth 
of mandate required to be able to attain NHRI status, and the A-Status 
accreditation of the AHRC would be compromised by the removal of disability 
rights from its mandate.  

·	 The roles and functions proposed by an NDC could be absorbed by the 
AHRC with amendments to legislation and the provision of appropriate 
resources to fulfil an expanded mandate.  In this situation, the role of 
Disability Discrimination Commissioner could be renamed ‘Disability Rights 
Commissioner’. An expanded disability rights mandate for the AHRC would 
also support formal recognition and resourcing for independent monitoring of 
implementation of the CRPD in line with article 33(2). 

3.10.10	 WWDA generally supports the recommendations to strengthen the Disability 
Discrimination Act 1992 (DDA) – recommendations 4.22 - 4.34 – but notes our 
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concerns in relation to recommendation 4.31 outlined in the above section 3.6, 
End discrimination against migrants and refugees with disability.  In relation to 
recommendations 4.33 and 4.34, we highlight the lack of accuracy in the titles of 
treaties which creates interpretative ambiguity, and which needs to be addressed. 
There is reference to “the Disabilities Convention” in recommendations 4.33 
and 4.34, reference to “the Convention” in recommendation 4.34 and omission 
of the work ‘International’ before the Covenant on Civil and Political Rights in 
recommendation 4.34. 

Preliminary Recommendations

·	 Defer consideration of the DRC recommendation 4.1 for the establishment of a Disability 
Rights Act until the Parliamentary Joint Committee on Human Rights (PJCHR) has 
released its report, due on 31 March 2024. 

·	 Integrate DRC recommendations for a Disability Rights Act into a comprehensive, 
judicially enforceable Human Rights Act that incorporates Australia’s obligations under 
the CRPD, under other human rights treaties and under UNDRIP. 

·	 Ensure the right to liberty and security of person in a national Human Rights Act is in line 
with the CRPD.

·	 Expand the role and functions of the Australian Human Rights Commission (AHRC) and 
the Disability Discrimination Commissioner (DDC) to include a disability rights mandate, 
including by designating the AHRC as an independent monitoring mechanism of CRPD 
implementation in line with article 33(2), and renaming the DDC as Disability Rights 
Commissioner (DRC).

·	 Provide appropriate resourcing for the AHRC and the DRC to perform expanded roles.
·	 Implement recommendations 4.22 - 4.30 and 4.32-4.34 to revise and strengthen the 

DDA.
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