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ABOUT WOMEN WITH DISABILITIES AUSTRALIA (WWDA)

Women With Disabilities Australia (WWDA) Inc is the national Disabled People’s Organisation (DPO) and
National Women’s Alliance (NWA) for women, girls, feminine identifying, and non-binary people with

disability in Australia. As a DPO and an NWA, WWDA is governed, run, and staffed by and for women, girls,
feminine identifying and non-binary people with disability.

WWDA uses the term ‘women and girls with disability’, on the understanding that this term is inclusive
and supportive of, women and girls with disability along with feminine identifying and non-binary people
with disability in Australia.

WWDA represents more than 2 million women and girls with disability in Australia, has affiliate
organisations and networks of women with disability in most States and Territories, and is recognised
nationally and internationally for our leadership in advancing the rights and freedoms of all women and
girls with disability. Our organisation operates as a transnational human rights organisation - meaning that
our work, and the impact of our work, extends much further than Australia. WWDA’s work is grounded in a
human-rights based framework which links gender and disability issues to a full range of civil, political,
economic, social, and cultural rights. All WWDA’s work is based on co-design with and participation of our
members. WWDA projects are all designed, governed, and implemented by women and girls with disability.

Disabled People’s Organisations (DPOs), also referred to as Organisations of Persons with Disabilities
(OPDs) are recognised around the world, and in international human rights law, as self-determining
organisations led by, controlled by, and constituted of, people with disability. DPOs/OPDs are organisations
of people with disability, as opposed to organisations which may represent people with disability. The
United Nations Committee on the Rights of Persons with Disabilities has clarified that States should give
priority to the views of DPOs/OPDs when addressing issues related to people with disability. The
Committee has further clarified that States should prioritise resources to organisations of people with
disability that focus primarily on advocacy for disability rights and, adopt an enabling policy framework
favourable to their establishment and sustained operation.!
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WWDA'S SUBMISSION

1. Women With Disabilities Australia (WWDA) welcomes the opportunity to respond to the call
for comments on Australia’s progress on the implementation of the recommendations
received by Australia during its third-cycle Universal Periodic Review. Our response draws
attention to the issues of particular relevance to women and girls with disability, noting that 32
of the recommendations from Member States related explicitly to people with disabilities.

2. WWDA commends the Australian Government on the steps it has taken to recognise and
advance the human rights of the Australian public since its third-cycle Universal Periodic
Review appearance on 20 January 2021. However, WWDA is concerned that those steps have
not been adequate to give effect to Australia’s international human rights obligations.

3. Unfortunately, due to the short timeframe provided, issues of limited resourcing, and the
demands of significant reforms within the disability sector, we have been unable to prepare a
fulsome response to the call for comments on Australia’s progress. However, we set out our
key concerns below and trust that our response will be of assistance to the Australian
Government.

UPR recommendations

4. Of the 344 recommendations received by Australia during its third-cycle Universal Periodic
Review appearance, 32 recommendations explicitly referred to people with disability.? Other
recommendations inevitably intersected with the rights of people with disability.

5. Inrelation to people with disability explicitly, the Australian Government accepted the
following Member States recommendations,® that Australia:

e Recommendation 55: Redouble its efforts in providing the necessary care for older persons
and persons with disabilities.

e Recommendation 66: Continue ongoing efforts to combat discrimination against women,
children and persons with disabilities.

e Recommendation 106: Continue to reinforce relevant measures to ensure the protection
of vulnerable members of the population, including women and girls with disabilities and
the indigenous population.

e Recommendation 107: Give attention to the implementation of national policies for
marginalised or vulnerable social groups, including migrant children, Aboriginals and
persons with disabilities.



e Recommendation 123: Abolish policies, legislation and practices that allow the arbitrary
and indefinite detention of persons with disabilities.

e Recommendation 202: Overcome shortcomings in health care for children with disabilities
and for those living in rural or remote areas or in special care centres, and adopt effective
measures to combat the isolation of children from their families and their placement in
unqualified care centres.

e Recommendation 220: Continue efforts to curb domestic and sexual violence, particularly
for women with disabilities and indigenous women.

e Recommendation 236: Address discrimination against people with disabilities in the
criminal justice system.

e Recommendation 239: Continue its efforts in the implementation of the National Disability
Strategy.

e Recommendation 234: Prevent and provide remedies for acts of violence against persons
with disabilities placed in institutions or residences.

e Recommendation 249: Put an end to the violence and discrimination against persons with
disabilities, especially in the justice system.

e Recommendation 250: Take further action to combat acts of violence and mistreatment
committed against disabled persons, particularly those placed in institutions.

e Recommendation 251: Address violence against persons with disabilities, as well as ensure
treatment by the justice system that will take into account potential cognitive disabilities
and mental health impairments.

6. The Australian Government noted other recommendations in relation to inclusive education,*
the rights of children with disabilities,> equal recognition before the law, and freedom from
arbitrary or indefinite detention.® The Australian Government further noted and determined to
consider further recommendations in relation to people with disability in prison settings,’
consultation to develop a national action plan for inclusive education,®access to justice and
the exercise of legal capacity,® violence and abuse against people with disability within
detention settings,'® and forced practices, procedures and ‘treatments’.!!

7. We set out our comments on the recommendations accepted by the Australian Government
below.

Domestic frameworks



8.

10.

Recommendation 48: Ensure that Australia’s international human rights obligations are
enshrined in domestic law.

Recommendation 57: Ensure that Australia’s obligations are comprehensively incorporated
into law.

Notwithstanding that the Australian Government has accepted Member States’
recommendations to ensure that Australia’s international human rights obligations are
enshrined in domestic law,'? and ensure the full enjoyment of human rights by all its
population without discrimination,'> WWDA is concerned that the Australian Government has
demonstrated limited progress towards these aims.

Contrary to the view of the Australian Government, Australia has limited legislative protection
of human rights, and has not fully incorporated many of Australia’s international human rights
obligations into domestic law. For example, many of Australia’s legislative frameworks, policies
and practices are inconsistent with the obligations of States Parties under the United Nations
Convention on the Rights of Persons with Disabilities (CRPD).%*

WWDA calls on the Australian Government to introduce federal, judicially enforceable
legislation that incorporates Australia’s international human rights obligations, consistent with
the recommendations of a number of Member States.’> WWDA awaits the outcomes of the
Parliamentary Joint Committee on Human Rights Inquiry into Australia's Human Rights
Framework with interest.

Recommendation 64: Strengthen measures to ensure the full enjoyment of human rights by all
its population without discrimination.

Recommendation 65: Invest additional efforts so that anti-discrimination laws are applied in all
parts of the country.

Recommendation 66: Continue ongoing efforts to combat discrimination against women,
children and persons with disabilities.
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. The Australian Government has also stated in response to the recommendations of Member

States that Australia has comprehensive anti-discrimination legislation at the federal, state and
territory levels.'® WWDA is concerned that these frameworks are limited in their capacity to
protect, promote or advance human rights. They are not nationally consistent, operate only in
certain areas of public life, and do not recognise or protect against systemic or intersectional
discrimination. Further, compliance with the existing anti-discrimination frameworks does not
equate to the realisation of the rights of the Australian public under Australia’s international
human rights obligations.

Disability-specific frameworks, strategies and services

Recommendation 55: That Australia redouble its efforts in providing the necessary care for older
persons and persons with disabilities.




Recommendation 107: Give attention to the implementation of national policies for marginalised or
vulnerable social groups, including migrant children, Aboriginal and Torres Strait Islander peoples and
persons with disabilities.

Recommendation 239: That Australia continue its efforts in the implementation of the National
Disability Strategy.

12. WWDA commends the Australian Government on its development of Australia’s Disability
Strategy 2021- 2030. However, we remain concerned about the implementation of that
Strategy, and its capacity to give effect to the CRPD.

13. WWDA is also concerned about the experiences of participants of the National Disability
Insurance Scheme, and the dearth of funded services and supports for the majority of people
with disability in Australia who are not participants of the Scheme.

14. Our recent consultation work to inform the Australian Government’s Review of the National
Disability Insurance Scheme identified significant issues related to eligibility for the Scheme,
access to supports and services, and the quality and safety of supports and services. Many of
our members described engaging with the National Disability Insurance Scheme as
‘traumatising’. However, for many people with disability in Australia, participation in the
Scheme is considered the only pathway to funded supports and services.

Climate change and disasters

Recommendation 115: Intensify efforts to develop and strengthen the necessary legislative
frameworks that address cross-sectoral environmental challenges, including climate change
and disaster risk reduction frameworks, and ensure the full and meaningful participation of
wide diverse groups, including but not limited to women, children, persons with disabilities,
elderly persons and Aboriginal and Torres Strait Islander communities, in their

implementation.

15. Although the Australian Government has accepted the recommendation of Member States to
increase efforts to ensure the full and meaningful participation of diverse cohorts in the
development of climate change and disaster risk reduction frameworks,'’ people with
disability continue to be excluded from, and marginalised within, government plans and
responses to climate-related emergencies. WWDA is concerned that the Australian
Government has not made progress towards implementation of the Sendai Framework for
Disaster Risk Reduction, or the Australian Disability Strategy’s Targeted Action Plan for
Emergency Management. Australia’s response to the COVID-19 pandemic is a recent example
of the failure to respond to the needs of people with disability in emergency situations. In this
regard, we refer to the Report of the Royal Commission on Public Hearing 12: The experiences
of people with disability in the context of the Australian Government’s approach to the COVID-
19 vaccine rollout.®

Violence against people with disability



Recommendation 220: Continue efforts to curb domestic and sexual violence, particularly for
women with disabilities and indigenous women.

Recommendation 234: Prevent and provide remedies for acts of violence against persons with
disabilities placed in institutions or residences.

Recommendation 249: Put an end to the violence and discrimination against persons with
disabilities, especially in the justice system.

Recommendation 250: Take further action to combat acts of violence and mistreatment
committed against disabled persons, particularly those placed in institutions.

Recommendation 251: Address violence against persons with disabilities, as well as ensure
treatment by the justice system that will take into account potential cognitive disabilities and
mental health impairments.

16. As outlined above, the Australian Government has accepted the recommendations of Member
States to combat violence and mistreatment committed against people with disability, but has
failed to accept recommendations to eliminate and prohibit forced practices.®
Notwithstanding WWDA'’s continued advocacy, forced sterilisation of people with disability
(and other forced practices) remain legal and sanctioned by Australian Governments despite
being recognised as an act of violence, a form of social control, and a form of torture by the
United Nations Special Rapporteur on Torture.?° Since 2005, United Nations treaty bodies, the
Human Rights Council, United Nations special procedures, and international medical bodies
have recommended that Australia enact national legislation prohibiting forced sterilisation.??
However, the Australian Government continues to condone and legitimise this inhuman
practice. Guardianship and substitute decision-making regimes enable and legitimise forced
practices, prevent them from being recognised as violence, and prevent women and girls with
disability from accessing justice and redress. The Australian Government cannot successfully
address violence against people with disability without abolishing the laws that legalise and
legitimise forced practices. Further, the Australian Government must extend the definition of
sexual and gender-based violence to include these practices which violate bodily autonomy,
constitute violence of a sexual nature due to the areas of the body involved, and are also
associated with increased risk of future sexual abuse. WWDA has also provided this feedback
to the Attorney General as part of ongoing sexual violence reforms. WWDA looks forward to
continuing to contribute to those reforms, and the implementation of the National Plan to End
Violence against Women and Children 2022-2032.

17. Member States also called upon the Australian Government to prevent and provide remedies
for acts of violence against people with disability in residential and institutional settings, and
places of detention.?? People with disability living within such settings are at an increased risk
of violence, abuse and neglect, including through violent and punitive practices that remain
lawful. However, as the Royal Commission into Violence, Abuse, Neglect and Exploitation of
People with Disability recently heard, violence within closed and residential settings is often
either legitimised or managed internally as a service issue, preventing access to justice and
redress. Further, the reports of people with disability are regularly dismissed and discredited,
and reporting mechanisms and legal processes remain inaccessible.



18. A particularly egregious example at the intersections of forced practices and violence within
residential settings involved a 13-year-old girl with intellectual disability who was sexually
abused multiple times within a residential care facility. 23 In response to the persistent sexual
abuse, the Department for Child Protection in South Australia recently provided consent for
the child to have a contraceptive device inserted, claiming that it would ‘keep her safe’.?*

19. WWDA recognises that the Royal Commission into Violence, Abuse, Neglect and Exploitation
of People with Disability represents some progress towards recognising acts of violence against
people with disability in residential and institutional settings and places of detention.

However, WWDA calls upon the Australian Government to take urgent action to prevent and
respond to violence, and uphold the human rights and fundamental freedoms of people with
disability within these settings.

Justice, detention and equality before the law

Recommendation 123: Abolish policies, legislation and practices that allow the arbitrary and indefinite
detention of persons with disabilities.

Recommendation 251: Address violence against persons with disabilities, as well as ensure treatment
by the justice system that will take into account potential cognitive disabilities and mental health

impairments.

20. Despite the Australian Government’s acceptance of recommendations to improve the situation
of people with disability when interacting with the justice system, the justice system remains a
site of discrimination and violence. Within detention settings, people with disability are
subjected to indefinite detention, deprivation of liberty, violence, punitive treatment, and
solitary confinement. Only last month, the Queensland Government sought to override human
rights legislation to facilitate the extended detention of children in police watch houses.?®
Children with disability are significantly over-represented in Queensland youth justice custody,
with a 2022 Youth Justice Census Summary indicating that 37% have a disability, and 27% have
a mental health condition.?®

21. WWDA is also concerned that the Australian Government has failed to accept Member States’
recommendations to guarantee effective access to justice for people with disability, and
establish supports to enable people with disability to exercise their legal capacity. These are
critical components of Australia’s obligations under Articles 12 and 13 of the CRPD;?” however
people with disability do not enjoy their right to access to justice or equal recognition before
the law in Australia. The Australian Government continues to condone the denial of legal
capacity for people with disability, through substitute decision-making regimes (including
guardianship, financial management and mental health laws), and the common law doctrine of
parens patriae. People with disability are also denied effective access to justice where their
reports of harm are dismissed or discredited, they do not have access to support or
representation, and court procedures, systems and materials remain inaccessible. Earlier this
year, WWDA supported a woman with intellectual disability through a tribunal hearing, who
was denied access to Easy Read materials which she required to participate in the proceedings



22.

23.

and understand the decisions to be made about her own life.

It is unclear if and how the Disability Justice Plans, referred to in the Australian Government’s
response to the recommendations received,?® have been implemented. Further, although the
Australian Government has previously made a voluntary commitment to improve the criminal
justice system response to people with cognitive disability, it is unclear how the National
Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty by Reason of
Cognitive or Mental Health Impairment have been or are being implemented.

In order to support people with disability to exercise their legal capacity and enjoy their right
to equal recognition before the law, WWDA calls on the Australian Government to withdraw
its Interpretative Declaration in relation to Article 12 of the CRPD, and establish nationally
consistent frameworks for supported decision-making. In order to improve access to justice for
people with disability, the Australian Government must also commit to the implementation of
the International Principles and Guidelines on Access to Justice for Persons with Disabilities, the
first of which being that ‘all persons with disabilities have legal capacity and, therefore, no one
shall be denied access to justice on the basis of disability’.?°

Healthcare

Recommendation 202: Overcome shortcomings in health care for children with disabilities and for
those living in rural or remote areas or in special care centres, and adopt effective measures to combat
the isolation of children from their families and their placement in unqualified care centres.

24.

25.

26.

It is unclear whether and how the Australian Government has overcome shortcomings, or
improved outcomes, in healthcare for children with disability. For participants of the National
Disability Insurance Scheme, there is often inconsistency and confusion regarding which
health-related disability supports and services will be funded. While the Applied Principles and
Tables of Support to Determine Responsibilities of the NDIS and Other Service Systems set out
the respective responsibilities of both the Scheme and the health system, health and disability
are inextricably linked for many people with disability. Further, mainstream health services are
often functionally, physically and financially inaccessible.

Overcoming shortcomings in health care for children with disability requires that all barriers to
access be addressed, including physical and financial barriers, and barriers related to travel and
distance, communication, practitioner training and education, wait times, trauma, and support
and assistance. It also requires addressing attitudinal barriers to proper care, including
prejudice, ableism, and diagnostic overshadowing. In this regard, we refer to the Report of the
Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability,
Public Hearing 4: Health care and services for people with cognitive disability.3°

WWDA commends the Australian Government on its recent announcement regarding the

development of the National Autism Strategy which will consider access to healthcare for
Autistic Australians, including children, and looks forward to its outcomes.

10




Other matters

27. Several Member States also made recommendations, which were noted by the Australian
Government, that Australia should act to ensure that children with disability have access to
inclusive education.3! The CRPD expressly articulates the right to education for people with
disability, and affirms ‘inclusive education’ as the means by which equality and non-
discrimination is achieved.3? General Comment No. 4 on the right to inclusive education,
adopted by the CRPD Committee, provides that inclusion requires ‘a process of systemic
reform’, and is ‘not compatible with sustaining two systems of education: mainstream and
special/segregated education systems’.3* However, recent data from the Australian Institute of
Health and Welfare indicates that 12% of students with disability attend special schools.?*

28. WWDA is also concerned that the Australian Government continues to discriminate against
people with disability by refusing visa applications to people who are unable to meet the strict
health requirements under the Migration Act 1958 (Cth) by reason of their disability. This
requirement is exempt from the operation of the Disability Discrimination Act 1992 (Cth) and
undermines Article 18 of the CRPD. To ensure an equitable system of migration and uphold the
human rights of migrants, refugees and asylum seekers as described by the Australian
Government in its response to the recommendations,® the Australian Government must
reform the Migration Act 1958 (Cth) and Disability Discrimination Act 1992 (Cth) and withdraw
its Interpretative Declaration on Article 18 of the CRPD.

Conclusion

29. Thank you for the opportunity to provide this response to the call for comments on Australia’s
progress on the implementation of the recommendations received by Australia during its
third-cycle Universal Periodic Review. We look forward to continuing to work with the
Australian Government to protect, promote and advance the human rights of women, girls,
feminine-identifying and non-binary people with disability in Australia.

1
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